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EXECUTIVE SUMMARY
(Endnotes to Executive  Summary appear a t end of the  summary, before  page  1 of Brie f)

Qwes t Cu rren t De fin itio n s : For purposes  of discuss ion in this  Brie f) Esche lon will use
the  te rms "des ign" and "non-des ign" (with die  la tte r a lso be ing known as  P la in Old
Telephone  Service  ("POTS")) as  Qwest currently defines those  te rms."

No n -De s ig n /P OTS: Using Qwest's  de finitions , the  only non-des ign (P OTS ) se rvice s  in
the  Inte rconnection Agreement (ICA) be tween Qwest and Esche lon a re  resold se rvices
("Resa le ").'" Resa le , by de finition, works  the  same  a s  Qwest's  re ta il ta riff (a s  Qwest
rese lls  the  same services but a t a  wholesa le  discount)."' Expedites a re  ava ilable  in
emergency situa tions a t no additiona l charge ," when resources a re  ava ilable ."' In
addition, Qwest offe rs  "express  se rvice" (which is  de fined as  provis ioning of access  line
dia l tone  prior to the  s tandard insta lla tion se rvice  da te ) to its  residentia l customers in
Arizona  a t a  $22 fla t (pe r orde r) fee  for same-day ins ta lla tion."" There  is  no dispute  in
this proceeding regarding Resa le  services.

Des ig n: Qwe s t curre ntly de fine s  a ll Unbundle d Ne twork Ele me nt ("UNE" or
"unbundled") loops as  design se rvices . Currently, Qwest cla ims tha t DSO loops have  no
re ta il ana logue , while  high capacity (DS I, DS 3) unbundled loops have  a  re ta il ana logue
(priva te  lines).v1" Per Qwest, however, whether a  re ta il ana logue  exists  is  not the  basis  for
its  position, ra ther it is  based on the  distinction be tween design and non-design se rvices."'
Qwest de fines DSO loops, a s  we ll a s  DSl and DS3 loops, a s  design se rvices." It is
undisputed tha t Qwest provides expedites  for design se rvices, including in emergency
situa tions, to itse lf and its  re ta il customers ." The  re ta il expedite  ra te  is  $200 pe r day
advanced," with exceptions  to cha rging a  fee  in some  cases ."'" From April 28, 2000,
through January 2, 2006, Qwest provided Esche lon the  capability under the  ICA to
expedite  orders for design services a t no additiona l charge  when certa in emergency
conditions were  met.x1v Today, Qwest does not provide  expedites of design services per
the  exis ting ICA in emergency or non-emergency s itua tions  - a t any price ."v The  ICA
did not change .x" Although Esche lon pays Qwest Commission approved ra tes ,'w" and the
Commission has approved an Individua l Case  Basis  (ICE) wholesa le  ra te  for
expedites,xv'" Qwest requires CLECs to sign an amendment conta ining a  re ta il ra te  of
$200 pe r day or Qwest will re ject a  CLEC's  expedite  requests .""' With an amendment,
Qwest will charge  wholesa le  CLEC customers the  re ta il ra te  even when the  emergency
conditions a re  met and resources a re  ava ilable ," even though Qwest has not met its
obliga tion to firs t show tha t the  cost of pe rforming tha t activity is  not a lready recovered
in an existing rate  before  charging a  separate  charge for the expedite .xx1

IS S UE: For design services: (1) should expedited service  be  ava ilable  for design
services?  and, if so, (2) a t what ra te  for a  wholesa le  CLEC customer when the  emergency
conditions a re  met, and (3) a t wha t ra te  for a  wholesa le  CLEC customer when the
emergency conditions a re  not met.



EXECUTIVE SUMMARY (CONTINUED)

RELIEF REQUESTED: (For citations, see Row Nos. 36 &37 to Ex. 5 to this Brief.)

Eschelon asks the Commission to grant the following relief:

Expedites of UNE loop orders will be provided at no additional charge when the
emergency conditions are met. The emergency conditions available to CLECs at
no additional charge for emergency-based expedites will include the conditions
today, including the Version 22 conditions.

When another emergency-based condition (such as medical condition or outage)
is met, Qwest may not deny the expedite on the grounds that the CLEC caused the
disconnect in error.

In this case, until a different rate is set in another proceeding, the Commission
should require Qwest to implement the Commission-approved Individual Case
Basis (ICE) rate for expedites under the existing ICA for CLECs without an
expedite amendment and via amendment for CLECs with an expedite amendment
(i. e., with the $200 per day rate). (Qwest should provide any amendment to
CLECs by notice and post it on its website, so that CLECs are aware of the
availability of the amendment.) The rate would apply when the emergency
conditions are not met.

The Commission should specify that, when calculating the ICE expedite charge,
Qwest must use Commission-approved rates for any additional work activities
performed to expedite an order. Qwest may not interpret "Individual Case Basis"
to mean a rate of $200 per day.""

In the alternative, based on the evidence in this case, the Commission may
establish a maximum rate applying die cost principle articulated in Qwest's
previous Arizona tariff retail rate: "in no event shall the charge exceed fifty
percent (50%) of the total nonrecurring charges associated with the" order. The
50% would be applied to the Commission approved UNE rates for the applicable
non-recurring installation charge.

The ICE rate (calculated using Commission approved rates or a maximum rate),
or an interim rate, should remain available to CLECs until a rate is set in a cost
docket. Qwest should be required to develop a cost-based rate for expedites in
Phase 111.

The Commission should adopt the recommendations Staff outlined in its
Executive Summary. This may include a finding that Eschelon has complied with
Conclusion No. 4, unless Staff indicates otherwise.

The Commission should make such findings and order such additional relief as
deemed just and proper.



Endnotes to Executive Summarv:

The terms "design" and "non-design" are not defined in the ICA. See Tr. Vol. II, p. 223, lines 5-8,
Hrg. Ex. S-1 (Staff Testimony), p. 23, lines 17-21. Qwest's  application of the terms can be something of a
moving target. For example, Qwest claims that emergency-based expedites apply only to POTS services,
but Qwest provided emergency-based expedites for all unbended loops for years (consistent with the fact
that loops are used to provide POTS services, see next endnote), and when Qwest f̀ Lrst placed DSI capable
loops on the product list for fee-added expedites, Qwest did not place DSO loops on that list. See Row #3,
Exhibit DD-2 to Hrg. Ex. E-4 (Denney Reb.) (attached as Exhibit 3 to this  Brief). For purposes of
discussion only, Eschelon will refer to unbundled loops as design services. Even assuming unbundled
loops (DSO, DS1 and higher) are designed services, CLECs are entitled to the relief sought in the
Complaint.

Eschelon uses unbundled loops to provide POTS services to its customers. See, e.g., Hrg. Ex. E- 1
(Johnson Dir.), p. 5, line 17 .- p. 6, line 7. Qwest has characterized the loop as a "pipe" over which services
(including POTS) may be provided. Hrg. Ex. E-1 (Johnson Dir.), A-7 at 000124 (#3). Qwest cannot
discriminate based on the means of delivering the service. See 51 C.F.R. § 51 .311(a) ("The quality of an
unbundled network element, as well as the quality of the access to the unbundled network element, that an
incumbent LEC provides to a requesting telecommunications carrier shall be the same for all
telecommunication carriers requesting access to that network element."), 51 C.F.R.§ 313(a) ("The terms
and conditions pursuant to which an incumbent LC provides access to unbundled network elements shall be
offered equally to all requesting telecommunications carrier.").See also In the Matterof Qwest
Communications, Inc. 's Section 27] Application, ACC DocketNo. T-00000A-97-0238, Staffs Final
Report and Recommendation on July 30-31, 2002 Supplemental Workshop (Report Two) (June 20, 2003).
The Parties disagree on this issue, but the Commission need not reach the issue here to find that CLECs are
entitled to the relief recommended by Staff and Eschelon.
111 Qwest does not provide its other products for providing POTS services -- QPP and QLSP -- per
the ICA. Qwest provides them pursuant to separate commercial agreements. See Tr. Vol. I, p. 136, lines
6-16 (Denney).
IV See, e.g., ICA Art. 1, 112.3 ("If the resold services are purchased pursuant to tariffs and the tariff
rates change, charges billed to [CLEC] for such services will be based upon the new tariff rates less the
applicable wholesale discount as agreed to herein.... ").

All referenced in this Brief to "Versions" of the Qwest Product Catalog ("PCAT") are Versions of
the Qwest "Expedites and Escalations Overview" PCAT. For CLECs, see, e.g., Hrg. Ex. Q-3 (Martain
Dir.) at JM-D5 (PCAT Version 41), p. 1. For Qwest Retail, see Qwest internal retail redacted Resale
Product Database (RPD), Hrg. Ex. E-1, A-1, at 000026-000038 (Qwest Exh. No. JM-D4) (listing
emergency-based conditions for which Qwest offers expedites at no additional charge for retail). The
emergency conditions are not documented in Qwest's tariffs. See Tr. Vol. II, p. 353, line 22 - p. 354, line
22; Id., p. 358 line 19 - p. 359 , line 8 (Martain).
vi Per Qwest's PCAT, emergency-based expedites (at no additional fee) are subject to resource
availability, expedites for a fee are not. See Hrg. Ex. E-2, BJJ-N (Expedites PCAT),see alsoHrg. Ex. E-1,
A-2 at 000062, #3 [Version 11 Eschelon Comment ("impact resources") and Qwest CMP Response], Hrg.
Ex. Q-4 at JM-R1 (June 29, 2004 CMP meeting minutes).

v

See Qwest Arizona Exchange and Network Services Price Cap Tars Section 3, page 4 (Release
1) (discussed in Hrg. Ex. E-4, Denney Reb., p. 60, lines 6-10).

" Hrg. Ex. Q-1, Albersheim Dir., p. 12, lines 18-20.
ix Hrg. Ex. Q-1, Albersheim Dir., p. 3, lines 13-17.
x See, e.g., Hrg. Ex. Q-1, Albersheim Dir., p. 10, lines 1-2: "Qwest provides expedites for designed
services  ..."). See also Hrg. Ex. Q-1, Albersheim Dir., p. 4, lines  6-7. The question then becomes - at
what rate for wholesale customers. (See Row Nos. 36-37 of Exhibit 5 to this  Brief)
xi Tr. Vol. 1, p. 199, lines 2-4 (Albersheim) (Qwest provides expedites to its retail customers as a
regular part of its  business), Vol. III, p. 520, lines 3-13 (Million) (emergencies).

x . Hrg. Ex. Q-1 (Albersheim), p. 10, lines 1-6 ($200 per day).
xiii Hrg. Ex. Q-3 (Martain Dir.), p. 40, lines 4-10 ("the non-recurring charges would be waived
(including the  expedite  fee)" (emphasis added)). Ms. Martain claimed, regarding this tariff, that Qwest
makes the same "restoration" terms available through repair (see id.p. 41, lines 1-4), but not the expedite
fee waiver terms. As to Qwest's  practices with respect to expedites and its tariff, Qwest both testified that
it provides exceptions to charging (expedites at no additional charge) in emergency conditions even though
they are not listed in its  tariff and claimed that it did not provide expedites when its  tariff said Qwest did

vii
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offer them. See Qwest internal retail redacted Resale Product Database (RPD), Hrg. Ex. E-1, A-1, at
000026-000038 (Qwest Exh. No. JM-D4) (listing emergency-based conditions - which are not listed in
Qwest's retail tariffs - for which Qwest offers expedites at no additional charge for retail), see also Tr. Vol.
Vol. II, p. 358, lines (Martain) ("prior to 2004, although the language was in the tariff," Qwest did not
provide expedites for the fee identified in the Qwest tariff to is retail customers).

xiv Hrg. Ex. E-1 (Johnson Dir.), p. 11, lines 7-12 & id. BJJ-D (Examples of expedite requests
approved by Qwest for loop orders). See also Hrg. Ex. Q-5 (Novak Dir.), p. 5, lines 5-12 & lines 21-22
(Qwest "uniformly followed the process in existence at the time for expediting orders for unbundled
loops"), Answer, p. 9, 1114, lines 24-25 ("Qwest admits it previously expedited orders for unbundled loops
on an expedited basis for Eschelon....").
xv Qwest admitted that even the $200 per day rate is not available under the ICA, even though it
provides Qwest "may charge" for expedites (see Art. 5, 1[3.2.4.2.1), as Qwest requires a separate
agreement. (Tr. Vol. II, p. 228, In 19 .- p. 229, In 12, Albersheim). Evidence of this is that Eschelon
offered to pay the $200 per day in the rehabilitation center example, but Qwest said no under the ICA.
(Hrg Ex. E-1, A-7 at 000132.)
xvi See Row No. 1 (quoting ICA, Att. 5, 113.2.2.13), p. 1, of Exhibit 3 to this Brief (which is also Hrg.
Ex. 4 (Denney Reb.) at DD-2) ("Expedite Capability for Loops," 1-page chart).
xvi Tr. Vol. I, p. 138 (Denney), lines 22-24. When Commission-approved rates do not appear in the
ICA, Qwest charges them pursuant to the Rates and Charges General Principle that charges must be in
accordance with Commission rules and regulations. See ICA, Art. 1, 1[1.1, Exhibit 2 to this Brief. See Tr.
Vol. I, p. 138 (Denney), lines 22-24, Hrg. Ex. E-3 (Webber/Denney Dir.), p. 41 at footnote 44. See also
Hrg. EX. #-4 (Denney Reb.), DD-8, p. 5 (last full paragraph) (explaining application of Commission-
approved rates from UNE cost cases and pointing out the difference between properly applying
Commission-approved rates versus unilaterally imposing unapproved rates). See also Decision No. 66242,
Docket No. T-00000A-97-0238 (Qwest's 271 application) (Sept. 16, 2003) (cited in Complaint, p. 6 at
footnote 1) at 11106 ("Eschelon clarifies that it does not object to the application of Commission approved
rates."), see also id.11105 ("In its Report and Recommendation, Staff stated that the rates included in the
SGAT should reflect the Commission-approved rates resulting from the latest wholesale pricing docket in
Arizona. These rates were most recently set in Docket No. T-00000A-00-0194. If the CLEC
interconnection agreement does not include rates for the work or service requested, then Qwest can and
should use SGAT rates, as these are Commission-approved rates. However, even for rates included in an
interconnection agreement, many agreements provide that they shall be superceded by any Commission
approved rates in a generic costing docket. If Eschelon disputes whether Qwest is applying any charge
correctly, it has the right to raise the issue with the Commission."), Id. 1[ 108 ("To the extent unapproved
rates are contained in Qwest's SGAT, Staff believes that they should be considered interim and subject to
true up once the Commission approves final rates. However, Staff does not believe that there should be
any rates in the SGAT that Qwest has not separately filed with the Commission, along with cost support,
for prior review and approval. To allow Qwest to simply put rates into effect, without the agreement of the
CLEC in a particular case through a negotiated interconnection agreement, could be a great impediment to
competition."), Id. 11123 ("... If there are no rates agreed to in an interconnection agreement for certain
services, then the SGAT, which contains Commission approved rates, should be utilized."). The SGAT
contains a Commission-approved rate for expedites. See Hrg. Ex. E-3 Oil/ebber/Denney) at JW-C - AZ
SGAT Exhibit A, p. 14 of 19 at §9.20.14 for the Expedite rate element (which is listed as "ICE" with a
reference to footnote 5).

xviii Phase 11 UNE Cost Docket, Phase II Opinion and Order, Decision No. 64922, June 12, 2002, p.
75. See also Exhibit DD-4.
xxx Tr., Vol. I, p. 168, In 23 - p. 169, In 2 (Mr. Steese opening). See also Hrg. Ex. Q-l (Albersheim),
p. 10, lines 1-6 (same price of $200 per day for wholesale and retail customers).

Xx. Hrg. Ex. Q-1 (Albersheim), p. 12, lines 12-17.
xxi Hrg. Ex. E-5 (transcript pages from Arizona ICA arbitration hearing) at p. 200, lines 16-20, Hrg.
Ex. E-6 (transcript pages from Washington ICA arbitration hearing ), p. 193, line 23 - p. 194, line 2.

xxii An explicit ruling is needed on this point, because without it, Qwest unilaterally interprets
"Individual Case Basis" to mean a non-individual, market-based rate of $200 per day that will apply in
every case, regardless of what activities are performed in each individual case (e.g., whether a dispatch
occurs or not). See Tr. Vol. II., p. 27, lines 13-16 (Albersheim).



1 I. INTRODUCTION AND FACTUAL BACKGROUND

2 Eschelon Telecom of Arizona, Inc. ("Eschelon") has provided an Executive

3 Summary, including the relief requested, at the outset of this Brief. In addition, Eschelon

4 provides five Exhibits to this Brief: (1) "ICA Provisions .- Arizona" (also Exhibit 1 to

5 Eschelon's Complaint), (2) ICA Provisions - Arizona - Selected Pages, (3) "Expedite

6 Capability for Loops" (1-page chart, admitted as DD-4 to Hrg. EX. 4), (4) Table - "Staff

7 Recommendations are Within Scope of Complaint, Despite Qwest's Claim the Case is

8 Narrower", and (5) Table -. "Qwest's Current Themes: A Review in light of the

9 Evidence." A Table of Authorities is also provided. In this Brief, Eschelon discusses the

1 0 factual background first, and then provides it arguments .

1 1 A. Intervals and Expedites Defined

12 An interval for provisioning an order is a known number of days (or hours) from

13 when a CLEC submits a service request/order until the date upon which service is

14 scheduled to be delivered. For example, in Arizona, the nonna interval for a DS l

15 capable loop (which is sometimes referred to as a T-1) is five business days.l If a CLEC

16 submits a complete and accurate service request for a DSI capable loop on Monday (Day

17 0), then the due date for service delivery is the following Monday (Day 5).

18 Provisioning intervals dictate the timing of service delivery to the End User

19 Customer, as well as timing of the activities that the CLEC must perform in preparation

1 Tr. Vol. 1, p. 25, lines 16-24 (5 days for DSO and DS1 capable loops) (Johnson), Hrg. Ex. Q-2 (Albersheim
Reb.), p. 5, lines 8-11 .



1 for se rvice  provis ioning.2 An inte rva l for a  re ta il End User Customer establishes  the  due

2 da te  upon which the  re ta il End User Customer is  scheduled to rece ive  worldng se rvice .

3 An inte rva l for a  wholesa le  customer (e .g., a  CLEC) establishes the  due  da te  upon which

4 Qwe st will de live r the  se rvice  to the  CLEC. For unbundle d ne twork e le me nt ("UNE" or

5 "unbundled") loops , the re  is  s till more  work tha t the  CLEC needs  to do a fte r Qwest

6 de live rs  the  UNE loop to make  se rvice  work for CLEC's  End User Customer.3 Qwe s t

7 does not pe rform the  end use r re ta il functions for a  wholesa le  se rvice . Qwest indica ted

8 tha t the  Arizona  Commission has found, given tha t the  inte rva l for re ta il customers is

9 nine  days, a  five -day inte rva l for CLEC DS1 capable  loop orde rs  is  appropria te .4 Qwest

1 0 has die  15111 nine days of the interval to prepare for service provisioning on the due date

1 1 for its End User Customers. CLECs receive the loop Hom Qwest on Day 5 and then are

12 a llowed time  to pe rform the  additiona l work CLEC needs  to do to make  se rvice  work for

13 CLEC's End User Customer.

1 4 When a  customer -- wholesa le  or re ta in -- submits  a  request to Qwest to shorten

1 5 the  length of the  normal or "standard" inte rva l to rece ive  se rvice  earlie r than the  due  da te

16 using the  normal inte rva l, Qwest re fe rs  to the  customer's  request as a  request for an

17 . 6"e xpe dlte ." The  Qwest-Esche lon inte rconnection agreement ("ICA") re fe rs  to the  ability

18 to rece ive  se rvice  in less than the  normal inte rva l as the  capability to "expedite" a  se rvice

19 order.7 For example , if a  CLEC requests  a  timeframe of one  day, instead of five  days, for

2

3

4

Ms. Albersheim testified regarding the "standard" interval: "It is possible to provision it sooner sometimes,
and Qwest will try to do if it can." Tr. Vol. II, p. 278, lines 12-13. To the extent that Ms. Albersheim is
referring to delivery without a requested expedite or other change (e.g., without a revised Firm Order
Confirmation), Ms, Albersheim is incorrect. Unexpected untimely delivery (early or late) causes problems
(such as not allowing CLEC to prepare when service is delivered early unexpectedly). The interval,
including requested expedites to the interval, is not used here to refer to unexpected premature delivery,
which was not requested by CLEC.

Tr. Vol. I, p. 28, lines 12-14

Hrg. Ex. Q-2 (Albersheim Reb.), p. 5, lines 8-11 (with no citation to authority).

2



1 a  DS I capable  loop orde r, de live ry of the  loop to the  CLEC is  "expedited" by five  days .

2 An expedite , the re fore , is  to provis ion se rvice  more  quickly than would othe rwise  be  the

3 case  under the  regula rly-applicable  se rvice  inte rva l.

4 Expedites enable canters to accommodate customers' needs, such as when

5 unanticipa ted circumstances a rise (e .g., when a  customer's  se rvice  is  disconnected

6 unexpected1y).8 If one cam'er may accommodate its customer's needs and another may

7 not, the  la tte r cante r is  disadvantaged. Qwest's  witness , Ms. Albe rshe im, acknowledged

8 tha t CLECs need the  capability to rece ive  expedited se rvice  in order to avoid be ing

9 placed a t a  competitive  disadvantage  when she  responded as follows:

1 0

1 1

1 2

Q. S o you don't be lieve  tha t it would crea te  a  compe titive  disadvantage
for a  CLEC if Qwest had the  ability to offe r expedite s  on orde rs  but tha t
same capability was not given to the  CLEC?

1 3 A. We ll, tha t's  why we  offe r the  ca pa bility to the  CLECs.9

5

6

7

8

9

On July 15, 2004, Qwest said that fee-added expedites would allow CLECs to "expedite without reason"
for a rate "like the Retail and Access customer." See Qwest Version 22 CMP Response, Art. A-2 at
000062, #3, to Hrg. Ex. E-1 (Johnson Dir.).

"Expedite") and, for CLEC customers, Hrg. Ex. Q-3 at JM-D5, Qwest Expedites and Escalations Overview
("Expedites PCAT)" on page 1 (heading of "Expedites").
ICA, Art. 5, 113.2.2.13 at Eschelon Brief Exhibit 1, p. 1.
Staff Direct (Hrg. Ex. S-1), p. 7, lines 1-2 ("The purpose of the Expedite Process is to allow a CLEC the
opportunity to meet subscriber service needs."), see also Hrg. Ex. E-1 (Johnson Dir.), p. 7, line 14 - p, 8,
llIlc 8.
Tr., Vol. II, p. 254, lines 6-11 (Albersheim).

3



1 She  la te r admitted tha t, while  it crea tes  a  competitive  disadvantage  for a  CLEC if Qwest

2 had the  ability to offe r expedites  on orders  but tha t same capability was not given to the

3

4 the  ICA:

5

6

7

"Q. As Esche lon's  Inte rconnection Agreement exists  today, Qwest does not
provide  Esche lon with the  capability to rece ive  an expedited loop, is  tha t correct?
A. Tha t's  correct."H

8 As discussed be low, the  Qwest-Esche lon inte rconnection agreement provides tha t Qwest

9 sha ll provide  Esche lon with the  capability to expedite  a  se rvice  orde r.l2 Ms. Albe rshe im

10 admitted tha t the  expedite  capability re fe renced in the  ICA applies  to both design

11 (unbundled loops)13 and non-designed (POTS) services.14

10

11

12

13

14

See id.

Tr. Vol. II, p. 229, lines  9-12 (Albersheim).

ICA, Att. 5, 113.2113 at Eschelon Brief Exhibit 1, p. 1.

The terms "design" and "non-design" are not defined in the ICA. See Tr. Vol. II, p. 223, lines 5-8, Hrg.
EX. S-1 (Staff Testimony), p. 23, lines 17-21. Qwest's application of the terms can be something of a
moving target. For example, Qwest claims that emergency-based expedites apply only to POTS services,
but when Qwest first placed DSI capable loops on the product list for fee-added expedites, Qwest did not
place DSO loops on that list. See Row #3, Exhibit DD-2 to Hrg. Ex. E-4 (Denney Reb.) (attached as
Exh ib it 3 to this Brier). For purposes of discussion only, Eschelon will refer to unbundled loops as design
services. Even assuming unbundled loops (DSO, DSI and higher) are designed services, CLECs are
entitled to the relief sought in the Complaint.

Tr., Vol. II, p. 257, lines 13-17 (Albersheim). Eschelon uses unbundled loops to provide POTS services to
its customers. See, e.g., Hrg. Ex. E-1 (Johnson Dir.), p. 5, line 17 .- p. 6, line 7. Qwest has characterized
the loop as a "pipe" over which services (including POTS) may be provided. Hrg. Ex. E-1 (Johnson Dir.),
A-7 at 000124 (#3). Qwest cannot discriminate based on the means of delivering the service. See 51

the unbundled network element, that an incumbent LEC provides to a requesting telecommunications
can*ier shall be the same for all telecommunication carriers requesting access to that network element."), 5 l

unbundled network elements shall be offered equally to all requesting telecommunications carrier."). See
also In the Matter of Qwest Communications, Ire. 's  Section 271 Application, ACC DocketNo. T-00000A-
97-0238, Staff's Final Report and Recommendation on July 30-31, 2002 Supplemental Workshop (Report
Two) (June 20, 2003). The Parties disagree on this issue, but the Commission need not reach the issue here
to find that CLECs are entitled to the relief recommended by Staff and Eschelon.

4



1 B. Expedites for Qwest - Itself and Its Retail Customers

2 It is  undisputed tha t Qwest provides expedites to itse lf and its  re ta il customers.15

3 It is  a lso undisputed tha t, a t a ll re levant times, Qwest's  e ffective  ta riffs  indica ted tha t

4 Qwest offered expedites for a  fee , with certa in exceptions to charging fees,16 to its  re ta il

5 customers . Before  J uly 31, 2004, Qwest's  ta riff for designed se rvices  read: "The

6 Expedited Order Charge  is  based on the  extent to which the  Access Order has been

7 processed a t the  time the  Company agrees to the  expedited Service  Date ."17 Furthe r, the

8

9

ta riff s ta ted: "but in no event sha ll the  charge  exceed fifty pe rcent (50%) of the  tota l

nonrecurring charges associa ted with the  Access Order."18

10 At the  hea ring, Qwest's  witness , Ms. Marta in, provided remarkable  te s timony

11 tha t, despite  ta riff rules  and regula tions, "prior to 2004, a lthough the  language  was in the

12 ta riff," Qwest did not provide  expedite s  for the  fee  identified in the  Qwest ta riff to its

13 re ta il customers.19 She  apparently asks this  Commission to be lieve  tha t in 2000, 2001,

14 2002, and 2003, when a valued Qwest retail customer called Qwest with a request that,

15 while  urgent, may not have  me t an emergency condition (not identified in the  ta riff),

16 Qwest routine ly sa id no - even though it had the  ability to say yes and charge  the

15

16

See, e.g., Tr. Vol. 1, p. 199, lines 2-4 (Albersheim) (Qwest provides expedites to its retail customers as a
regular part of its business), Vol. III, p. 520, lines 3-13 (Million).
Hrg. Ex. Q-3 (Martain Dir.), p. 40, lines 4-10 ("The tariff then goes on to state that if the end user elects to
move service to a temporary location (either within the same building, or a different building) that non-
recurring charges would apply. This would include the non recurring charge to expedite a design service.
However, when the customer moves its service, via a service order, back to the original premise location, if
it meets the criteria as outlined in 3.Z,2.d included below, the non-recurring charges wouldbe waived
(including the expedite fee)" (emphasis added)). Ms. Martain claimed, regarding this tariff, thatQwest
makes the same "restoration" terns available through repair (see id. p. 41, lines l-4), but not the expedite
fee waiver terms.
See Qwest's Tariff F.C.C. #1, Original Page 5-25.

18 Id.
19 Tr. Vol. 11, p. 358 (Martain).

17
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1 cus tome r pe r the  ta riff Ms . Ma rta in wa s  working in whole sa le , not re ta il, a t the  time ,"

2 and Qwest provided no evidence  verifying her unsupported asse rtion. Even if true , it ca lls

3 into que s tion Qwe st complia nce  with a  Qwe st ta riff Whe n a  ta riff is  a lle ge d to be

4 untrue , it a lso inhibits  the  ability to measure  whe the r conduct is  discrimina tory

5 (suggesting additiona l means of measurement a re  necessa ry). Qwest's  own CMP

6 documenta tion from 2004 indica tes  tha t Qwest was charging its  re ta il customers  the  ta riff

7 ra te  in non-emergency s itua tions  a t tha t time . Qwest sa id in CMP  tha t in 2004 it was

8 providing its  "Re ta il and Access" cus tomers  with an "improved ra te ."21 Note  Qwest did

9 not say it was introducing a  "new" ra te  or s ta rting to charge  its  re ta il customers  a  ra te  for

10 the  firs t time . This  was a  re ta il ra te  increase  for an expedite  capability tha t had been

1 1 ava ilable  for a  fee  for some  time  to Qwest re ta il customers ."

12 Ms. Marta in a lso testified tha t, despite  the  absence  of a  lis t of emergency

13

1 4

conditions in the  re ta il ta riff, prior to 2004 Qwest granted emergency-based expedites  a t

no additiona l charge  "for a ll customers."23 "All customers" includes customers being

15 served by design and non-design services, though Qwest now suggests  tha t distinction is

16 critica l. Ms. Albe rshe im te s tified tha t Qwest "e s tablished two expedite  processes

17

18

because Qwest has two types of services: designed services and non-designed

. , ,  4 . . . . .
se rvices , 2 but it had two types  of se rvices  when it cla ims it had one  process  for a ll

20

21

22

Hrg. Ex. Q-3 (Martain Dir.), p. 3, line 19. See also Tr. Vol. II, p. 358, lines 6-8 (Martain) ("I haven't
worked on the retail side").
Hrg. Ex. E-1 (Johnson Dir.), Att. A-2 at 000062, #3.
The $200 per day expedite fee was added to Qwest's Price Cap tariff effective Aug. 5, 2004. See Hrg. Ex.
S-1 (Staff Testimony), p. 20, lines 18-19.
Tr. Vol. 11, P- 358 (Martain).

24 Hrg. EX. Q-1 (Albersheim Dir.), p, 3, lines 15-17 (emphasis added).

23

6



1 customers as we11.25 An explanation more  consistent with the  facts is  tha t the  CLEC

2 request in February of 2004 to obta in expedites  for a  fee  when the  emergency conditions

3 were  not met (discussed be1ow)26 brought to the  forefront the  different trea tment be tween

4 Qwest re ta il customers (who rece ived expedites  for a  fee  in non-emergency situa tions)

5 and CLEC cus tomers  (who did not). Ins tead of s imply correcting tha t s itua tion by

6 offe ring CLECs expedites for a  fee  when the  conditions a re  not met a t a  ra te  a t no more

7 than 50% of the  applicable  insta lla tion charge  (which be tte r re flects  the  re la tionship

8 between insta lla tion and the  expedite  charge27), Qwest increased its  ra tes before  offering

9 expedites  for a  fee  to CLECs.

10 With respect to emergency conditions, the  Qwest re ta il ta riffs  did not change .

11 They did not identify the  emergency conditions  be fore  2004, and they do not identify

12 them today. There fore , for Qwest re ta il, the  circumstances  when they are  and are  not

13 available is undocumented in the tariffs.28 Yet, Qwest admits that, at least in some cases,

14 Qwest offers its  re ta il customers exceptions to charging a  separa te  expedite  fee  when the

15 emergency conditions a re  met. Regarding the  ability to expedite  orde rs  today when the

1 6 emergency conditions are met, Qwest admitted at the hearing that "in emergency

17 s itua tions  it's  appropria te  for CLECs jus t a s  it's  appropria te  for Qwest's  re ta il and othe r

18 29whole s a le  cus tome rs ." While  Qwest now admits  tha t, for a ll customers , it is

25

26

27

28

29

Hrg. Ex. Q-1 (Albersheim Dir.), p. 2, line 25 - p. 3, line 1 (the distinction is "long-standing"). Tr. Vol. I, p.
210, lines 3-6 (Albersheim).
Qwest received Coved's Change Request (CR #PC021904-1) on Feb. 20, 2004. See JM-Rl, p. 1 to Hrg.
Ex. Q-4 (Martain Reb.),
Hrg. Ex. E-4 (Denney Rab.), pp. 62-63.
Relying on Qwest to say when expedites are offered and when they are not particularly presents
verification problems in light of Ms. Maltain's testimony that Qwest does not even act in accordance with
the tariff. See Tr. Vol. II, p. 358 (Martain).
See, e.g., Tr. Vol. 111, p. 520, lines 3-13 (Million).
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1 appropria te  to expedite  orders in emergency situa tions, Qwest asks aNs Commission to

2 make a  distinction be tween POTS and design services and find tha t emergency-based

3 expedites  should be  provided to CLECs a t no a dditiona l cha rge only for P OTS  (i.e ., not

4 loops). This  position is  based on the  Qwest premise  tha t re ta il and wholesa le  customers

5

6

should pay the ccsaIneas30 price for expedites or CLECs are receiving a "superior"

service . In other words, Qwest a rgues CLECs should not rece ive  an expedite  a t no

7 additiona l charge  when Qwest re ta il customers do not rece ive  an expedite  a t no additiona l

8 charge  (i.e ., for design se rvices). It is  incorrect, however, to equa te  not providing a

9
. . . . . . . 32 .

wholesa le  se rvlce at the  same price  as  a re ta ll se rvice  wlth superior se rvlce . The  Issue

10 is whether the charge to CLECs is nondiscriminatory and cost-based. In the case of

1 1 emergency-based expedites, there  may be  no additional charge  (over and above the

1 2 insta lla tion charge) for the  expedite , because  Qwest does not incur additiona l costs  tha t

1 3 are  not a lready recovered in existing ra tes, as discussed below.

1 4 c . Provisions of the Parties' Interconnection Agreement

15 Esche lon is  a  facilitie s-based CLEC providing te lecommunica tions  sen/ices  in

16
. 3 3 . . . . .

Arizona . The  Arizona  Commlsslon approved the  ulte rconnectlon agreement be tween

30

31

32

33

See Hrg. Ex. Q-1 (Albersheim Dir.), p. 12, line 2. See id. p. 12, line 4 ("This is the essence ofnon-
discrimination.").
Hrg. Ex. Q-3 (Martain Dir.), p. 41, lines 14-18.
Hrg. Ex. E-4 (Denney Reb.), p. 51.
Qwest's Answer (112, p. 4, lines 1-2) admitted that Eschelon has its own switch in Arizona but Qwest
denied that Eschelon is a facilities-based CLEC. The Commission, however, authorized Eschelon to
provide competitive facilities-based and resold local exchange and interexchange telecommunications
services in Arizona. See Hrg. Ex. E-1, BJJ-B (Documented Facts Matrix), p. 8, Row 20. The Documented
Facts Matrix (BJJ-B) responds to statements Qwest has made (such as this one, or Qwest's claim that
Eschelon "did nothing," Answer , p. 10, 1[B, line 25) and identities documentation (often Qwest's own
documentation) to support the facts as alleged by Eschelon.
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1 Esche lon and Qwest (then US  WEST) on April 28, 2000.34 Esche lon opted in to the

2 inte rconnection agreement be tween AT&T and Qwest.35 The  inte rconnection agreement

3 se ts  forth, among othe r things, the  te rms and conditions  under which Qwest will provide

4 service, including unbundled loops, to Eschelon. General "Terms and Conditions" are set

5 forth in P a rt A of the  ICA, te rms re la ting to "Ra tes  and Charges" a re  se t forth in

6 Attachment 1 to the  ICA, and "Business  P rocess  Requirements" a re  se t forth in

7 Attachment 5 to the  ICA. Terms othe r than Business  P rocess  Requirements  for

8 "Unbundle d Ne twork Ele me nts" a re  se t forth in Atta chme nt 3 to the  ICA. The

9 inte rconnection agreement includes  requirements  under which Qwest will provide

10 Esche lon with expedite s  in S ection 3.2 of Attachment 5 to the  ICA.

1 1 Exh ib it  1 to this  Brie f conta ins  exce rpts  from the  ICA. This  is  a lso Exhibit 1 to

1 2 Esche lon's  Compla int in this  ma tte r. Exh ib it 2 to this  Brie f conta ins se lected pages from

13 the  current, approved Qwest-Esche lon ICA in Arizona  (including the  provis ions  quoted

1 4 in Exhibit 1 and in this  Brie f36). Examples  of applicable  ICA provis ions  include  the

15 following :37

1 6

1 7

1 8

Att. 5, 11322.12 Expe dite s  P roce ss : [Qwe s t] a nd [CLEC] sha ll mutua lly
deve lop expedite  procedures  to be  followed when CO-P ROVIDER
determines an expedite  is required to meet subscriber service  needs.

1 9

2 0

2 1

Art. 5, 1[3.2.2.l3 Expe dite s : [Qwe st] sha ll provide  [CLEC] the  ca pa bility
to expedite  a  se rvice  order. Within two (2) business hours  a fte r a  request
from [CLEC] for a n e xpe dite d orde r, [Qwe s t] sha ll notify CO-provide r of

34

35

36

37

Hrg. Ex. E-1 (Johnson Dir.), p. 11, lines 8-9.
Hrg. Ex. E-1 (Johnson Dir.), p. 11, line 9.
See Tr. Vol. II, p. 219, line 22- p. 220, line 16 (indicating Parties will attach ICA sections to Brief).
References in the ICA to "U S WEST" are converted to "Qwest" in the Brief; and references to "CO-
PROVIDER" in the ICA are converted to "CLEC."
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1
2

U S  WES T's  confirma tion to comple te , or non comple te , the  orde r within
the  e xpe dite d inte rva l."

3
4
5

Part A, 1131 .1 [Qwest] shall conduct a ll activities and interfaces which are
provided for unde r this  Agreement with [CLEC] Customers  in a  ca rrie r-
neutra l, nondiscrimina tory manner.

6
7

8

Art. 1, 1[1 .2 "[N]othing in this  Agreement sha ll prevent a  Party through the
dispute  resolution process described in this  Agreement from seeking to recover
the  cos ts  and expenses , if any, it may incur...."40

9
1 0
1 1

Part A, 11272, "In the  event [CLEC] and [Qwest] a re  unable  to agree  on certa in
items during the  te rm of this  Agreement, the  Parties  may identify such issues for
a rbitra tion be fore  the  Commiss ion...."41

1 2 The ICA a lso provides tha t "expedite  charges may app1y."42 Regarding charges,

13 the  ICA provides broadly tha t charges must be  in accordance  with Commission rules  and

1 4 re gula tions . The  Commission has  approved an Individua l Case  Basis  ("ICE") ra te  for

15 expedites.44 In some cases, applying an ICE ra te , there  would be  no additiona l charge

38

39

40

41

42

43

44

Exhibit 1 to this Brief, p. 1, Hrg. Ex. E-8 (ICA, Attachment 5, Section 3.2.2).
Exhibit 1 to this Brief, p. 3.
Exhibit 1 to this Brief, p. 3.
Exhibit 1 to this Brief, p. 3.
Exhibit 1 to this Brief, p. 1 (3.2.4.2.l), see also ICA, Attachment 5 (l-Irg. Ex. E-8), Sections 3.2.4.2.1,
3.2.4.3.1, 3.2.4.4 (in Exhibit 2 to this Brief).
ICA, Att. 1, 111.1, Exhibit 2 to this Brief. In addition to the Commission's cost orders (see, e.g. the next
footnote below), the Commission has made rulings regarding the SGAT. See 271 Opinion and Order,
Arizona Decision No. 66201 in ACC Docket No. T-00000A-97-0238, p. 28 ("It is further ordered that
Qwest Corporation's SGAT, as modified from time to time after Commission approval,shallremain
available,as the standard interconnection agreement,until the Commission authorizes otherwise.")
(emphasis added). Despite this order and without prior Commission approval, Qwest unilaterally
announced in a Level 1 CMP notice (effective immediately) that the SGAT is no longer available for opt-
in. See Hrg. Ex. E-7. The SGAT includes the ICE expedite rate. See Hrg. Ex. E-3 (Webber/Denney) at

"ICE," with a reference to footnote 5 referring to the cost docket). In Qwest's offering for CLEC ICA
negotiations, (Qwest's "template"), Qwest lists its $200 per day expedite charge. See Hrg. Ex. E-2

Phase II UNE Cost Docket,Phase II Opinion and Order, Decision No. 64922, June 12, 2002, p. 75.
Expedite charges are subject to this order, because Qwest "offered in this docket on an ICE price basis" the
provision of expedites. See id., In the Matter oflnveszigation into QwestCorporation 's Compliance with
Certain Wholesale Pricing Requirements for Unbundled Network Elements and Resale Discounts,ACC
Docket No. T-00000A-00-0194 Phase II ("Phase II UNE Cost Docket"), Direct Testimony of Robert F.
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1 (over and above  the  insta lla tion charge) forthe  expedite , because  Qwest does not incur

2 additional costs that are not already recovered. This is the case with emergency

3 situa tions. Qwest provides  emergency-based expedites  (for no additiona l cha rge) only

4
. 4 5 . .

when resources are  available . If no resources a re  ava ilable , Qwest re jects the  order.

5 Therefore , Qwest incurs  no cost to add resources.46 An ICE ra te  would result in a  charge

6 if the  CLEC is  then willing to pay an additiona l cha rge  to make  resources  ava ilable  and

7 Qwest makes them available  for the  purpose  of providing the  expedite .47

8 D. Expedites  Under the  ICA

9 From 2000, when the  pa rtie s  ente red into the ir ICA, until J anuary 2, 2006, Qwest

10 provided expedites  to Esche lon a t no additiona l charge  when certa in specified emergency

1 1 conditions  were  me t.48 Emergency conditions  identified by Qwest a s  be ing e ligible  for

1 2 an expedite  a t no additiona l charge  included:

•13

14

15

16

•

•

•

Fire
Flood
Medical emergency
National emergency

45

46

47

48

Kennedy ("Kennedy Direct"), Qwest Corporation, March 15, 2001, p. 1. See also Exhibit DD-4 to Hrg.
Ex. E-4 (Denney Reb.).
Qwest's testimony on this point is inaccurate. See Hrg. Ex. E-4 (Denney Reb.), p. 39, FN 125. Ms.
Albersheim testifies that Qwest provides expedites under its fee-added Pre-Approved Expedite process (at
$200 per day) "so long as resources are available." Hrg. Ex. Q-1 (Aibersheim Dir.), p. 64, lines 7-8.
Qwest's own PCAT shows that she has it backwards. Per Qwest's PCAT, the emergency-based Expedites
Requiring Approval (at no additional fee) are subject to resource availability, the fee-added Pre-Approved
Expedites are not. See Hrg. Ex.E-2,BJJ-N (Expedites PCAT),see alsoHrg. Ex. E-1, A-2 at 000062, #3
[Version 11 Eschelon Comment ("impact resources") and Qwest CMP Response], Hrg. Ex. Q-4 at JM-R1
(June 29, 2004 CMP meeting minutes).
Hrg. Ex. E-4, Denney Reb., p. 39.
Coved (a DSL provider), in its description of change requesting an enhancement to expedites, provided an
example of a customer migrating to a new ISP provider that "isn't as critical" as a medical emergency but
for which Coved would be willing to pay an additional charge for an expedite. Hrg. Ex. Q-4 at JM-Rl, p.
7. Covad said: "it shouldn't matter what the history or circumstances are, if we are willing to pay for the
expedite." Id.
Hrg. Ex. E-1 (Johnson), p. 11, lines 5-12.
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1
2

3

4
5
6
7

8
9

10
11

Conditions  where  your end-use r is  comple te ly out of se rvice  (primary line )
Disconnect in e rror by Qwest
Requested service  necessary for your end-user's  grand opening event de layed
for facilities  or equipment reasons with a  future  Ready For Service  (RFS) da te
Delayed orders with a  future  RFS da te  tha t meet any of the  above  described
conditions
Na tiona l S e curity
Business Classes of Service  unable  to dia l 911 due  to previous order activity
Business  Classes  of Se rvice  where  hunting, ca ll forwarding or voice  mail
fea tures  a re  not working correctly due  to previous order activity where  the
end-users  business is  be ing critica lly a ffected

12 Emergency conditions had been identified, and the  procedures for obta ining

1 3 expedites a t no additiona l charge  in those  emergency situa tions were  in existence , when

1 4 Esche lon and Qwest ente red into the ir ICA.50 Qwest subsequently documented the

15 ava ilability of expedites  a t no additiona l charge  in emergency situa tions and the

16 procedures  for obta ining them in its  P roduct Ca ta log ("P CAT").51

17 Not a ll of these  exis ting emergency conditions were  documented by Qwest in the

18 PCAT a t the  same time . For example , the  last three  were  documented in Version 22.

19 Version 22 simply documented existing conditions, it did not change  those  conditions.52

20 In addition, a lthough not separa te ly noted on Qwest's  PCAT lis t, Qwest granted requests

21 for expedites a t no additiona l charge  in emergencies when resources were  ava ilable  for

22 CLEC disconnects  in e rror." Note , for example , tha t the  P CAT does  not say a fte r each

23 condition "unle ss  caused by a  CLEC disconnect in e rror."

49

50

51

52

53

Hrg. Ex. E-1 (Johnson Dir.), p. 8, lines 10-p. 9, line 1, Id., A-1 at 000017 (Version 8.0), Art. A-3 at 000069
(Version 22.0), Art. E at 001646 (Version 40.0).
Hrg. Ex. E-1 (Johnson Dir.), p. 10, lines 9-12.
Hrg. Ex. E-1 (Johnson Dir.), p. 10, line 13- p. 11, line 3, Attachment A-2 at p. 000022.
Tr. Vol. 1, p. 33, lines 8-15 (Johnson).
Tr. Vol. 1, p. 95, lines 15-25 (Johnson). See Hrg. Ex. E-1, Att. D, at 000444-000445 (containing examples
of CLEC disconnect in errors where Qwest in fact granted the expedite requests for loop orders).
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1 In each individua l case  when Esche lon would submit an expedite  request, Qwest

2 would de te rmine  if one  of the  lis ted emergency conditions were  met and whe ther

3 re sources  were  ava ilable . If so, Qwest would expedite  se rvice , and Esche lon would pay

4

5

only the  applicable  insta lla tion charge  (as  opposed to an additiona l charge  to expedite

sewice .)54 If none  of the  lis ted conditions were  met or no resources were  ava ilable ,

6 Qwest would deny tha t expedite  request.55 Expedites  a t no additiona l charge  in

7 emergency s itua tions  were  ava ilable  under the  exis ting ICA (without amendment) for a ll

8 products, including unbundled 1oops.56

9 In February of 2004, Covad (a  CLEC) asked Qwest to enhance  expedited

10 provisioning to a lso provide  expedites  for a  fee  in s itua tions when the  emergency

1 1 conditions a re  not me t. It made  its  request in the  Change  Management P rocess  ("CMP")

1 2 in a  Change  Request ("CR") entitled "Enhancement to Exis ting Expedite  P rocess  for

13
. . . 57

P rovls lom ng." In CMP , Qwest a sks  CLECs to indica te  the ir "expecta tion" or "expected

14 deliverable" from a  change  request, and Coved sta ted its  expecta tion as follows:

15

16

17

Covad would like  the  ability to pay for an Expedited due  da te  (re s tora l of
disconnected end user). Covad would like  to trea t these  like  trouble  reports  and
get the end user back in service in one day.58

18 Qwest a lso asks CLECs to indica te  to the  products  to which the  CLEC change  request

19 applie s , and Covad included "a ll products" in its  request.59

54

55

56

57

58

Hrg. Ex. E-1 (Johnson Dir.), p. 11, lines .- 15and p. 13, lines 2-7, see Hrg. Ex. E-1 (Johnson Dir.) at
Attachment D for examples of loop orders expedited under the emergency expedites process, see also Staff
Direct (Hearing Ex. S-1), p. 26, lines 3-9.
Hrg. Ex. E-1 (Johnson Dir.), p. 11, lines 15-17.
Hrg. Ex. E-1 (Johnson Din), p. 11, lines 12-15. See also Answer, p. 9, 1[14, lines 24-25, Hrg. Ex. Q-5
(Novak Dir.), p. 5, lines 5-12 & lines 21-22 (Qwest "uniformly followed the process in existence at the
time for expediting orders for unbundled loops").
The CMP Detail summary regarding Covad's Change Request (CR #PC021904-1) is in the record as both
A-2 at 000046-000058 to Hrg. Ex. E-1 (Johnson Dir.) and as JM-R1 to Hrg. Ex. Q-4 (Martain Reb.).
JM-R1 to Hrg. Ex. Q-4 (Martain Reb.), p. 7.
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1 Coved indica ted tha t its  request applie s  any time  CLEC is  willing to pay a  fee  and

2 the re fore  "it shouldn't ma tte r wha t the  his tory or circumstances  a re ."60 Coved provided

3 examples, including an example  of a  migra tion of a  customer to a  new ISP  provider tha t

4 "isn't a s  critica l" a s  a  medica l emergency but for which Coved was willing to pay a  fee .61

5 That Qwest understood the  breadth of Coved's  request is  shown by Qwest's  own re -

6 statement of Coved's request in Qwest's CMP Response:

7

8

This CR requests  tha t Qwest enhance  the  expedite  process to a llow for an inte rva l
tha t is  shorte r than what is  currently ava ilable  for the  product.62

9 Eschelon commented on the  proposed enhancement to expedites. In response  to

10 Esche lon CMP  comments , Esche lon obta ined two commitments  from Qwest: (1)

1 1 implementa tion of the  Covad Change  Request would not result in replacement of the

12 exis ting emergency-based option (i.e ., "continue  with the  exis ting process  tha t is  in

13 place"), and (2) resources would remain ava ilable  to process expedite  requests  under the

14 existing emergency-based option even with the  addition of the  optiona l fee -added

15 a lte rna tive (i.e ., "this  will not impact re sources").63 In addition, Esche lon made  clea r tha t

16 ra tes for fee-added expedites would have to be  available  a t Commission approved ra tes.64

59

60

61

62

See id.

See id.

See id., p. 8.

See id.

63 Both are reflected in Qwest's CMP Response (Hrg. Ex. E-1, A-2 at 000062), quoted at Hrg. Ex. E-2,
Johnson Reb., p. 9. See also Hrg. Ex. Q-4 at JM-R1 (June 29, 2004 CMP meeting minutes).

64 Hrg. Ex. Q-4 (Martain Reb.), JM-R1 at 7(emphasis added), CMP minutes, stating: "Jill Murrain advised
there would be charges in the ICA, and the amendment would have to be written.Bonniesaid theywould
have tobecommission approved rates.Jill advised she is not the expert on this process but she believes
so."
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1 Qwest made expedites available  to CLECs for a  fee  under certa in conditions.65

2 Qwest recognized tha t expedites  were  a lready ava ilable  to its  re ta il customers when it

3 sa id it would now a lso a llow CLECs to "expedite  without rea son" for a  ra te "like  the

4 Reta il and Access  eus tomer."66 Be fore  imple me nta tion of Ve rs ion ll (a s socia te d with

5 Covad's  Change  Request), the  Qwest P CAT sa id: "All expedite  requests  require

6 approva l to ensure  resource  ava ilability. Whe n Qwe s t imple me nte d Ve rs ion ll of the,,67

7 PCAT (associa ted with the  Covad change  request), Qwest redlined out and de le ted this

8 sentence,68 as resource availability no longer applied to all expedites.69

9 Although Qwest fina lly made  expedite s  ava ilable  to CLECs for a  fee  (long a fte r

10 they were  ava ilable  for a  fee  to its  re ta il cus tomers), Qwest did not implement the

11 request consistent with Esche lon's  s ta tement regarding the  ra te .71 Qwest did not offe r

12 expedites a t Commission approved ra tes and instead offe red an ICA amendment with a

13 $200 per day re ta il ra te . For Esche lon, when requesting expedites  a t no additiona l charge

14

15

in emergency s itua tions  pe r its  exis ting ICA, Qwest "continue [d] with the  exis ting

process that is in p1ace."72 Therefore , Eschelon continued to rece ive  expedites a t no

65

66

67

68

PCAT Version 11 (associated with Covad's change request) was implemented on July 31, 2004. See Hrg.
Ex. E-1, A-2 at 000066.
Qwest Version 11 CMP Response, Art. A-2 at 000062, #3, to Hrg. Ex. E-1, Johnson Dir.
Hrg. Ex. E-2, BJ]-L, p. 1 (Version 6 of the expedites PCAT) (emphasis added).
See Hrg. Ex. E-1, A-2 at 000040 (Qwest-prepared redline of the PCAT Version ll, showing deletion of this
sentence).

69

70

Qwest implemented fee-added expedites as not subject to resource availability ("hence, preapproval"). Tr.
Vol. I, p. 43, lines 5-12 (Johnson).
Before 2004, Qwest's retail tariffs had made fee-added expedites available to Qwest's retail customers, but
the rate was capped at no more than 50% of the NRC to $200 per day in 2004. See Tr. Vol. I, p. 152, line
25 - p. 153, line 15, Hrg. Ex. E-4 (Denney Reb.), pp. 62-63. See discussion above regarding Qwest - Itself
and its Retail Customers.

71

72

Hrg. Ex. Q-4 (Martainn Reb.), JM-R1 at p, 7 (quoted in above footnote).

Hrg. Ex. E-1, A-2 at 000062, quoted at Hrg. Ex. E-2, Johnson Rab., p. 9.
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1 additiona l cha rge  when die  emergency conditions were  met, including expedite s  of

unbundled loop orders  (DSO and DS1), a fte r implementa tion of Version 11.

3 In its  PCAT, Qwest re fe rred to the  options  under which expedite s  were  ava ilable

4 as  "Expedite s  Requiring Approva l" for expedite s  a t no additiona l cha rge  in emergency

5 situations (emergency-based) and as "Preapproved Expedites" for expedites at a fee

6 ("fee -added"). During this  time  (and s ince  then), Qwest a lso offe rs  expedite s  for its  re ta il

7

8

customers for no charge  (wa iving not only the  expedite  fee  but a ll non-recurring charges)

unde r circumstances  de scribed in its  re ta il ta riff." Qwest does  not offe r this  wa ive r of

9 cha rges  to CLECs or document this  circumstance  for CLECs in its  P CATY4 This  Qwest

10 re ta il ta riff provision is  evidence  tha t Qwest makes exceptions to rece iving a  separa te

11 expedite  fee  for its  re ta il designed service  customers.

12
13

E. Expedites After Qwest-Initiated Changes Were Implemented Over CLEC
Objection

14 On October 19, 2005, Qwest announced a  Qwest-initia ted Leve l 3 change , via  the

15 CMP written notice  process, regarding expedites to take  e ffect on January 3, 2006

16 (Version 30).75 Eschelon and other CLECs obi ected to this proposed change , as well as

17 esca la ted another Qwest-initia ted change  announced in this timeframe (Version 27).76

73

74

75

76

Hrg. Ex. Q-3 (Martain Dir.), p. 40, lines 4-10 ("The tariff then goes on to state that if the end user elects to
move service to a temporary location (either within the same building, or a different building) that non-
recurring charges would apply. This would include the non recurring charge to expedite a design service.
However, when the customer moves its service, via a service order, back to the original premise location, if
it meets the criteria as outlined in 3.2.2.d included below, the non-recurring charges wouldbe waived
(including the expedite fee)"(emphasis added)).
Hrg. Ex. E-3 (Webber/Denney Dir.), p. 30.
Hrg. Ex. E-l (Johnson Dir.), p. 19, lines 10-11.
See Hrg. Ex. E-2 (Johnson Rab.) at BJJ-K (Summary of Eschelon Objections and Dispute Resolution).
Regarding the complicated manner in which Qwest implemented these changes, see Qwest CMP Response,
Hrg. Ex. E-1, A-7 at 000122-000123 (including a "picture" providing a "timeline"). Ms. Johnson testified
that she had never seen Qwest do a timeline like that before. Tr. Vol. I, p. 85, lines 2-5. Qwest admitted in
its CMP Response that its practice in this case of issuing multiple changes in this overlapping time frame
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1 Although Qwest now admits  tha t Esche lon "timely compla ined about the  changes,"77

2 Qwest added "but it is  equa lly true  tha t Esche lon was involved in the  process  underlying

3 the  development of every aspect of the expedite  process."78 Ms . Albe rshe im's  use  of

4 "every aspect" may suggest some sort of CLEC discussion, drafting, or other

5 involvement or advance  knowledge  of the  deve lopment of the  Version 27 and 30 aspects

6 of Qwest's  current expedite  offe ring. The re  was  none . Nor is  the re  any re la tionship

7 be tween those  Qwest changes and the  ea rlie r work in CMP on the  previous Qwest

8 expedite  te rms, when emergency-based expedites  were  ava ilable  for UNE loops. Qwest

9 admitted the re  was no re la tionship in its  own Version 27 and 30 notices .79 Qwest had le ft

10

11

12

the  Covad Change  Request (discussed above) open for a  time while  Qwest de termined

whether any other products would be  added to fee-added expedites.80 Once  Qwest agreed

to close/complete  the  Covad Change Request in July of 2005,81 CLECs had a  reasonable

13 expecta tion tha t there  would be  no additional changes to the  products under each process.

77

78

79

80

81

(with some changes showing in redlines from some versions but not others) "led to the submittal of
comments by the CLECs during the V30 comment cycle that actually addressed changes made in V27 of
this document." Hrg. Ex. E-1, A-7 at 000122. Though Qwest's choice to proceed in this manner "led to"
this result, Qwest would not respond to the comments on Version 27. See id. (Though Qwest claimed this
was its practice, it did not point to a CMP provision supporting this practice and, even assuming there is

changes, it is now undisputed that McLeod obi acted in an escalation of Version 27, which Eschelon and
other CLECs joined. See id. at 000129 & 000120-000121. And, despite Ms. Maltain's earlier testimony
that the "only CLEC who to my knowledge has disputed V30 in any way is Eschelon," Hrg. Ex. E-3
(Martain Dir.), p. 27, lines 1-12,Qwest's own document shows that several CLECs disputed V30 at the
time. Hrg. Ex. E-1, A~7 at 000123-000128. Qwest simply implemented the changes anyway.
Tr. Vol. I, p. 188, lines 2-3 (Albersheim) (referring to Version 30).
Tr. Vol. I, p. 188, lines 3-6 (Albersheim).
See Hrg. Ex. E-2 (Johnson Reb.), BJ]-F,see also id.BJJ-K at FN 4, see also footnote below (discussing
BJJ-F).
See Hrg. Ex. E-1, A-2 at 000058.
See Hrg. Ex. E-1, A-2 at 000046 ("Completed 7/20/05"). PCAT Version ll (associated with the Covad
Change Request) was implemented on July 31 , 2004 (approximately a year earlier). See Hrg. Ex. E-1, A-2
at 000066.
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1 Versions 27 and 30 were  pure ly Qwest developed changes,82 announced in October of

2 2005 by Leve l 3 Qwest notifica tions and not a  Leve l 4 change  request, tha t were  not

3 related to the Covad Change Request. Versions 27 and 30 were not mutually developed.

4 They were  opposed by Eschelon, as well as other CLECs.83

5 Qwest implemented the  Version 27 and 30 changes over those  CLEC objections.

6 Qwest clearly sta ted the  e ffect of these  Qwest changes a t the  hearing. Mr. S teese  sa id:

7

8
9

But wha t did change  management do with Vers ions  27 and 30?  Qwest told the
CLEC community unifonnly, if you don't agree  to pay a  ce rta in fee , $200 pe r day
per expedite , we 're  going to re ject the  order.84

10 Ms. Albe rshe im simila rly clea rly s ta ted the  purpose  of the  Qwest-initia ted change :

1 1
1 2

The  cha nge  a t is s ue  he re  is the im pos it ion o ft h e fe e  t o e xpe d ite  o rde rs  fo r de s ign
- 8s e rvice s .

13 Before  these  Qwest-initia ted changes, Esche lon could obta in expedites  a t no additiona l

1 4 charge  when the  emergency conditions were  met, including expedites  of unbundled loop

15 orders  (DSO and DSI). Afte r these  Qwest-initia ted changes, Esche lon could not, because

16 Qwest re jects  these  orders.86 Before  these  Qwest-initia ted changes, CLECs tha t signed

17 the  Qwest expedite  amendment could obta in expedites a t no additiona l charge  when the

1 8 emergency conditions were  met for a t least DSO loops. Afte r these  Qwest-initia ted

82

83

84

85

86

Despite Qwest's suggestions that these changes were associated withCovad's Change Request (see, e.g.,
Answer, p. 101]B, lines 20-24), Qwest specifically put "not applicable" on the Version 27 and 30 notices in
the space Qwest itself provides for listing any "Associated CR Number." See Hrg. Ex. E-2 (Johnson Reb.),
BJJ-F. On notices for earlier Versions, issued before the Coved Change Request was completed, Qwest
placed the Coved Change Request ("CR")number in this category. See, e.g., id. Therefore, CLECs knew
that thee eelier versions were related to the Covad Change Request, while the Qwest Version 27 and 30
changes were not.
See Hrg. Ex. E-1, A-7.
Tr. Vol. l, p. 168, line 23 .- p. 169, line 2 (Mr. Steese opening).
Tr. Vol. I, p. 191, lines 16-17 (Albersheim) (emphasis added).
Exhibit 3 to this Brief, Row #3 (Hrg. Ex. E-4 (Delainey Reb.) at DD-2, Row #3).
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1 changes, they could not because  Qwest re jects these  orders.87 Rejecting customer orders

2

3

of a  type  previously not re jected - as a  means to enforce  an unwanted change  is

. g o .
"fo rc lng" that change on other earners.

4 Esche10n's ICA did not change,89 Both before and after these Qwest-initiated

5 changes, the Qwest-Eschelon interconnection agreement provides that Qwest shall

6

7

provide  Esche lon with the  capability to expedite  a  se rvice  orde r.90 Although Qwest re lie s

upon CMP for its  position,91 the  CMP document provides:

8
9

10
11
12
13
14
15
16

In cases of conflict be tween the  changes implemented through this  CMP and any
CLEC inte rconnection agreement (whe ther based on the  Qwest SGAT or not), the
ra tes, te rms and conditions of such interconnection agreement sha ll prevail as
be tween Qwest and the  CLEC pa rty to such inte rconnection agreement. In
addition, if changes implemented through this  CMP do not necessa rily present a
direct conflict with a  CLEC inte rconnection agreement, but would abridge  or
expand the  rights of a  party to such agreement, the  ra tes, te rms and conditions of
such inte rconnection agreement sha ll preva il as be tween Qwest and the  CLEC
party to such agreement.92

17 And, a lthough it is  sometimes difficult to discern in practice , Qwest s ta tes  tha t it agrees

18 ra te s  a re  outs ide  the  scope  of CMP." As the  above-quoted Qwest s ta tements  show,

87

88

89

90

91

92

93

Exhibit 3 to this Brief, Row #4 (Hrg. Ex. E-4 (Denney Rab.) at DD-2, Row #4).
See Staff Testimony, p. 34, lines 10-11 , id. p. 36, line 21 - p. 37, line 2. See also Hrg. Ex. E-4 (Denney
Reb.), pp. 31-32.
The CMP Scope provision and CMP redesign documents show that CMP was created in a manner to ensure
that unwanted global(i.e.,uniform)changes would not be forced on CLECs,and that CLECs retained their
Section 252 right to negotiate and arbitrate individual contracts with individual differences. Hrg. Ex. E-4
(Denney Rab.), p. 24, lines 5-10 (quoting CMP documents).
ICA, Art. 5, 11322.13 at Eschelon Brief Exhibit l, p. 1, Exhibit 3 to this Brief, Row #1 (Hrg. Ex. E-4
(Denney Reb.) at DD-2, Row #l).
Hrg. Ex. S-l (Staff Testimony), p. 7, lines 15-16 (Q. What role did the CMP play in this particular case?
Qwest has based its position on the CMP.")
Qwest CMP Document, §l.0, Hrg. Ex. E-1, A-9 at 000173.
Hrg. Ex. Q-3, Martain Dir., p. 29, line 1,see alsoHrg. Ex. S-1, Staff, p. 29, lines 4-5. Ironically, Qwest
rejected McLeod's and Eschelon's joint CMP escalation of Version 27 on the grounds that "discussion
around rates associated with an Interconnection Agreement are outside the scope of the CMP process."
Hrg. Ex. E-1, A-7 at 000129.
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1 however, Qwest admits  tha t its  changes  in CMP  were  des igned for the  "imposition" of "a

2 certa in fee , $200 per day per expedite ."

3 F . Applicable Procedures When Parties to the ICA Disagree

4 Qwest knew Eschelon did not agree  on these  issues during the  te rm of the

5 Agreement, but Qwest did not request dispute  resolution under the  ICA or request prior

6 Commission approva l be fore  imposing its  fee . This  is  true  even though the  ICA provides

7 this  is  what Qwest should do when the  companies "are  unable  to agree  on certa in issues

8

9

during the  te rm of the  Agreement," and the  Commission requires  it be fore  imposing a

fee .94 S pecifica lly, the  Commission has  sa id: "To a llow Qwest to s imply put ra te s  into

10 effect, without the  agreement of the  CLEC in a  pa rticula r case through a  negotia ted

11 interconnection agreement, could be a great impediment to competition."95 The ICA also

12 specifica lly a llows Qwest to seek "to recover its  costs  and expenses" incurred in

13 complying with is  obliga tions  unde r the  provis ions  of the  ICA.96 Although the re  is a

14 Commission-approved ICE ra te97 tha t Qwest should have  applied while  see ldng any

15 change  in tha t ra te ," Qwest a lso did not seek Commission approva l to charge  a  ra te  other

1 6 than ICE for expedite s . In addition, Qwest did not approve  Esche lon's  expedite  requests ,

94

95

96

97

98

ICA, Part A, 1127.2 (Exhibit 1 to this Brief, p. 3.)
Decision No. 66242, Docket No. T-00000A-97-0-38 (Qwest's 271 application) (Sept. 16, 2003) (adopting
recommendations of Staff) at 11108, lines 19-21. See also id.11108, lines 23-24 ("Staff is extremely
concerned that Qwest would implement such a significant change through its CMP process without prior
Commission approval."), cited in Complaint, p. 6 at footnote 1.
ICA, Art. 1, 111.2 (Exhibit 1 to this Brief, p. 3.)
See Exhibit DD-4 to Hrg. Ex. E-4 (Denney Reb.).
ICA, Att. 1, 111.1 (Exhibit 2 to this Brief.) Decision No. 66242, Docket No. T-00000A-97-0-38 (Qwest's
271 application) (Sept. 16, 2003) (adopting recommendations of Staff) at W 105-106 & 108-109.
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1 bill Eschelon for them, and then handle  payment and billing disputes, if any,99 per these

2 te rms of the  ICA.l00 Regarding the  rehabilita tion cente r s itua tion, for example , S ta ff

3 concluded: "Qwest should have  expedited the  request firs t and then followed up

4 a fte rwards  with the  dispute  re solution process . Clea rly, [Named Customer] should have

5 been thought of first, especia lly given the  na ture  of the  customer's  business."101

6 Particularly at the outset of this case, Qwest suggested that Eschelon's actions

7

8 Eschelon "refused to participate  using the  ru1es,"104 and Qwest even a lleged that

9 Esche lon "did nothing."105 In othe r words , Qwest sought to downplay CLEC

99 Qwest did not show that there would have been a certain dispute in the rehabilitation center example,
because Eschelon offered to pay the $200 per fee rate in that particular case. Hrg Ex. E-1, A-7 at 000132.
In addition, billing disputes are sometimes resolved by compromise before they reach the Commission (as
anticipated by the dispute resolution provisions of the ICA), but Qwest did not even explore this
alternative.

101 Hrg. Ex. S-1, (Staff Testimony), p. 34, lines 19-21 .
102 Transcript of pre-hearing conference in this matter (Aug. 28, 2007), p. ll, lines 3-6 ("rather than following

the change management process and challenging which it has a right to do all the way to the Commission
the process as part of change management, it waited."),p. ll, lines 15-17 ("refused to follow the agreed
upon processes that were fully available to them to challenge anything that went out of change
management"), p, ll, lines 24-25 ("Eschelon just refused to participate using the rules"), p. 14, lines 7-12
("And so the whole point is there is a method specifically contemplated in the governing document governs
all of change management that gave Eschelon the right and ability to get decisions on the propriety of the
process in advance, and Eschelon simply opted not to take advantage of that.") (Mr. Steese). See also Hrg.
Ex. Q-3 (Martain Dir.), p. 32, lines 4-5 ("Eschelon did not invoke the CMP procedures for postponement,
deferral or dispute resolution"). Eschelon had to lay out the many steps it did take, which were known to
Qwest and generally reflected in Qwest's own documentation (see, e.g., Hrg. Ex. E-1 at BJJ-B --
"Documented Facts" Matrix), and cite to the CMP Document provisions showing both that the CMP
procedures are optional and that the CMP specifically provides that Eschelon may bring a dispute
resolution "at any time" before Qwest's themes somewhat changed course. See Hrg. Ex. E-2, BJJ-P.

103 Answer, p. l, line 17. To support its allegation that Eschelon is intractable (see id.),Qwest suggested that,
unlike Eschelon, "truly hundreds of CLECs opted into the new process." Transcript of pre-hearing
conference in this matter(Aug. 28, 2007) (Mr. Steese), p. l, lines 21-22,see also Answer, Page 1011 l4(B)
lines 24-25 ("all the while, hundreds of CLECs opted into and began to utilize the expedite process,
however, Eschelon did nothing"). Qwest has not introduced evidence to verify the alleged "hundreds" of
CLECs, and the data presented by Staff tells a different story. See Hrs- Ex. S-1 (Staff Testimony), p. 35,
lines 8-18.

104 Transcript of pre-hearing conference in this matter (Aug. 28, 2007), p. ll, lines 24-25 (Mr. Steese).
105 Answer, p. 10, NB, line 25.
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1 objections,106 given the requirement of mutuality in the agreement. 107 Since then, of

2 course , Qwest has not identified any required rule  tha t Esche lon did not follow and has

3

4 things tha t it cla ims Esche lon should have  done  but did not do regarding these  Qwest-

5 initia ted changes109 Qwest made  no showing tha t those  things would have  a ffected the

6 resu1t.110 Those things are largely processes in CMP *11 that are expressly optional112 and

7 e ve n ina pplica ble ]13  As  indica te d  a bove , howe ve r, a s  be twe e n CMP  a nd the  ICA, the

106

108

111

Qwest continued to do some of this at the hearing. For example, while Ms. Martain admitted that Eschelon
joined McLeod's escalation of Version 27, she added .- but"that escalation was  bas ically we were
unaware that we were implementing the proeess . So we clarified that in our response, and the escalation
went no further." Tr. Vol. II, p. 335, lines 14-18 (Martain) (emphasis added). Although McLeod indicated
in the "History of Item" portion of its escalation that it "was not even aware this issue was on table for
discussion," McLeod's "Reason for Escalation/Dispute" said: "McLeodUSA wants  2w/4w loops  to
remain in the Expedites  Requiring Approval Process  and thus  incur no charges  for an approved
expedite." Hrg. Ex. E-1, A-7, at 000118 (emphasis added). Qwest rejected the escalation on the grounds
that "discussion around rates associated with an Interconnection Agreement are outside the scope of the
CMP process." Id. at 000129. And, while Ms. Martain said the joint escalation "went no further," it went
all the way to the Commission - as part of this Complaint. See id. at 000130 (dispute resolution letter
subject line) & Complaint 1114, pp. 6-7 (citing Versions 27 and 30).

107 Hrg. Ex. E-4 (Denney Reb.), p. 24, line 11 -- p- 27, line 6.

See Tr. Vol. I, p. 188, lines 2-3 (Albersheim) ("It is true that Eschelon timely complained about the changes
to Version 30...."), Tr. Vol. II, p. 335, lines 14-15 (Martain) (admitting Eschelon joined the McLeod
escalation of Version 27). See also Hrg. Ex. E-2, BJJ-P, id., BJ]-K (Summary of Eschelon Objections and
Dispute Resolution). Although Qwest complained that Eschelon could have acted earlier, Qwest cited no
statute of limitations or ICA provision suggesting the Complaint was untimely. To the contrary, Qwest's
own CMP Document states that a party may seek remedies in a regulatory or legal arena "at any time." See
Hrg. Ex. Q-3 (Martain Dir.), JM-D2, CMP Document, Section 15.0 ("Dispute Resolution Process"), p. 100.

109 Tr. Vol. II, p. 335, lines 5-13 & p. 336, lines 20-23 (Martain opening statement).

110 To the contrary, Ms. Martain admitted that, before sending the notice for the Version 30 changes to
expedites, Qwest's legal department had already reviewed Eschelon's ICA and determined Qwest's
position that the change was not in conflict with the ICA. See Tr. Vol. II, p. 340, line 12 - p. 341, line 5.
This is another indication that using additional, optional CMP tools would have proven ineffective (futile)
because Qwest had already determined its position. See also footnote below (discussing DD-6).

See Hrg. Ex. Q-3 (Martain Dir.), p. 32, lines 4-5 ("Eschelon did not invoke the CMP procedures for
postponement, deferral or dispute resolution").
See Hrg. Ex. E-2, BJJ-P.

Ms. Martain testified that Eschelon could have gone to the CMP Oversight Committee. Tr. Vol. II, p. 335,
lines 11-12. As the name "Oversight" suggests, Section 18.0 of the CMP Document indicates that the
Oversight Committee applies to issues raised with "using this CMP." See Hrg. Ex. Q-3 (Martain Dir.), JM-
D2, p. 110. Section 18.0 of the CMP Document not only provides that it is "optional," but also that: "It
will not be used when one or more processes documented in this CMP are available to obtain the resolution
the submitter desires." Id. (emphasis added). Given that Ms. Martain testified there were several other

112

113
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1 ICA controls . It is  ironic tha t Qwest focuses  on additiona l, optiona l s teps  tha t Esche lon

2 could have  taken, when Qwest re fused to pursue  any of the  above  ICA provisions

3 governing how to proceed when the  parties disagree  during the  te rm of the  ICA.114

4 Qwest chose  to withhold service  and re ject orders ra ther than pursue  the

5 applicable  ICA dispute  re solution provis ions . An example  of the  consequence  of

6 Qwest's  decis ion is  the  rehabilita tion cente r s itua tion described in the  Chronology tha t is

7 a ttached as  Exhibit 1 to S ta ffs  Testimony, In the  end, Esche lon had to pursue  this

8 dispute  re solution to seek to reve rse  Qwest's  non-mutua l actions  toward CLECs in CMP,

9 obta in re lie f in the  rehabilita tion cente r example , and enforce  its  rights  under the  contract

10 and applicable statutes.115

114

115

optional CMP processes available to Eschelon (Tr. Vol. II, p. 335, lines 7-14), Section 18.0 by its terms is
inapplicable.
It is also ironic that Qwest expected Eschelon to continually return to Qwest for an answer to this question
(requesting postponement, dispute resolution, etc.), when in the rehabilitation center example, Qwest's own
personnel were unwilling to return to Qwest for an answer. When Ms. Siewert suggested escalating
internally at Qwest, Ms. Novak decided against it. They discussed a VP level request, but determined it
was futile. Hrg. Ex. E-4 (Denney Reb.) at DD-6 ("because if we send it through the Alex and we don't put
the expedite charges on it, and it's a VP expedite, he's going to deny it"). Particularly given that this issue
is being litigated, there is no reason to believe Eschelon would have had any better luck returning to Qwest
for an answer through various means than Qwest's own service management personnel believed they
would have.
SeeExhibit 4 to this Brief ("Table - Staff Recommendations are Within Scope of Complaint, Despite
Qwest's Claim the Case is Narrower). See alsoExhibit 5 to this Brief ("Table .. Qwest's Current Themes:
A Review in Light of the Evidence"), Row Nos. 5-6 & 36-37.
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1 11. ARGUMENT

2
3

A. Qwest Breached the Terms of the Parties' Interconnection Agreement by
Refusing to Provide Eschelon with the Capacitv to Expedite Loop Orders

4

5

6

1. Prior to January 2006, Qwest provided Eschelon with expedited loop orders
under the ICA; after January 2006 Qwest rejected expedited loop orders
under the same ICA.

7 The applicable contract language expressly provides that Qwest "shall provide"

8

9

Eschelon with "the capability to expedite a service order."'16 Unbundled loop requests

are made on a service order.m The section of the contract where this provision is found

1 0 Attachment 5 - contains provisions relating to general business processes that apply to

1 1 all products with no exception for loops.H8 Similarly, contrary to Qwest's initial

12
. 119 . . . . . . . . 120

clalms, the ICA's expedltes provlslon is not llmlted to "nondeslgn" sewlces.

13 Indeed, the ICA does not distinguish between "design" and "non-design" services.121

1 4 And, Qwest specifically admitted at the hearing that the expedite capability referenced in

15 the ICA applies to both design (unbundled loops) and non-designed (POTS) sewices122

16 That Qwest provided Eschelon with expedited loops under the ICA for nearly six years

1 7 shows that both Qwest and Eschelon understood that die expedite provision applies to

116 ICA, Attachment 5 (Hfg~ Ex. E-1), S ec tion 3.2.2.

117 Hrg. Ex. E-4, Denney Rab., p. 17, line  7.

118 Tr. Vol. II, p . 227, line s  9-7 (Albe rs he im). Attachment 5 is  entitled "Bus ines s  P roces s  Requirements ."
Atta c hme nt 5  is  He a ring Exhibit E-8 .

119 See , e .g., Albe rs he im Direc t (Hrg. Ex. Q-1), p . 17, line s  21-23 ("Es che lon  does  no t have  te rms in  its
in te rc o n n e c tio n  a g re e m e n tp e rm itt in g e xpe dite s  for de s igne d s ervices , and Es chelon has  re fus ed to s ign
an expedite  amendment") (emphas is  added). Cf. Hrg. EX. E-4 (Denney Reb.), p . 17, line s  5-17: The
s pec ific  re fe rence  in Art. 5, 113.2.2.5 to expedites  in the  context of coordina ted cutovers  (an unbundled loop
a c tivity) s hows  it a ntic ipa te s  e xpe dite d s e rvic e  for loops .

120 Tr. Vol. 11, p. 227, lines  13-17 (Albers he im).

Tr. Vol. II,p. 223, lines 1-11 and p. 227, lines 9-12 (Albersheim).
122 Tr. Vol. II, p. 257, lines 13-17 (Albersheim).

1 2 1

24



1 loops, is  not limited to requests  for expedites  (which a re  not granted/comple ted), and

2 specifica lly includes the  granting/comple ting of expedite  requests for loop orders.123

3 a. Qwes t Refu s a l to  Co n tin u e  to  P e rfo rm Un d er th e  ICA

4 The  ICA did not change  on January 3, 2006, wha t changed was Qwest's  conduct.

5 From April of 2000 until J anua ry 3, 2006, Qwest provided expedited loop orde rs  under

6 the  te rns  of the  ICA. Be ginning on J a nua ry 3, 2006, Qwe st would no longe r honor

7 provis ions  in Esche lon's  ICA. Without firs t se e king dispute  re solution unde r the  ICA or

8 othenvise  seeking Commission approva l, Qwest concluded on its  own tha t the  ICA te rms

9 were  no longer enough and tha t, if Esche lon wanted to expedite  a  loop order, it could no

10 longe r do so under the  ICA. Instead, Qwest insis ted on execution of an new agreement,

11 amending the  ICA to include  an unapproved per day ra te ,124 before  it would continue  to

12 provide  tha t capabi1ity.125 Qwest's  witness , Ms. Albe rshe im, expla ined Qwest's  position

13 a s  follows :

1 4
1 5

Q. Today Qwest does  not provide  Esche lon with the  capability to rece ive
an expedited loop. Is  tha t not true?

16
17

A. Actua lly I don't agree  because  tha t ability is  ava ilable  through the
amendment to the  Inte rconnection Agreement.

1 8
1 9

Q. And an amendment -- you a re  a  lawyer -- you unde rs tand tha t an
amendment is another agreement, correct?

20 A. Ye s . It a me nds  the  prior a gre e me nt, ye s .

21 Q. Indeed, but it itse lf is  an agreement, correct?

123 See Hrg. Ex. E-1 (Johnson Dir.) at Attachment D (examples of Eschelon expedites requests approved by
Qwest for unbundled loop orders during ICA term). See Hrg. Ex. Q-5 (NovakDir.), p. 5, lines 5-12 & lines
21-22 (Qwest "uniformly followed the process in existence at the time for expediting orders for unbundled
loops"). Answer, p. 9, 1114, lines 24-25 ("Qwest admits it previously expedited orders for unbundled loops
on an expedited basis for Eschelon....").

124 Tr. Vol. 11, p- 228, line 19 - p- 229, line 12 (Albersheim).

125 Hrg. Ex. E-1 (Johnson Dir.), p. 18, line 10-p. 20, line 8.
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1 A. Ye s .

2

3
Q. I'm ta lking about Esche lon's  Inte rconnection Agreement a s  it exis ts
toda y.

4 A.  O ka y.

5

6
7

Q, As Eschelon's Interconnection Agreement exists today, Qwest
does not provide Eschelon with the capability to receive an expedited
loop; is that correct?

8 A. 126
That's correct.

9 Consis te nt with this  Qwe st a dmiss ion, Commiss ion S ta ff conclude d: "By de nying

10 Esche lon the  capability to Expedite  an order without s igning an amendment to the  Qwest-

1 1 Esche lon Inte rconnection Agreement, S ta ff be lieves tha t Qwest did not adhere  to the

1 2

13

te rms and conditions of the  current Qwest-Esche lon Inte rconnection Agreement pursuant

to the  language  conta ined in Attachment 5, paragraph 3.22.13 of the  Agreement."l27

14
15

b. Qwes t De fen s e  - Alleg es  CMP  Mo d ified  Te rms  Un d e r Wh ich
P artie s  Had  Been  Op era tin glig

1 6 The ICA requires flat the parties "shall mutually develop expediteprocedures"129

17 to implement the  manda tory ("sha ll provide") expedite  capability. Qwest contends  tha t

18 changes made to the expedites process in the Change Management Process ("CMP")

19 which e limina ted the  emergency expedite  option for unbundled loops and required

20 Eschelon to enter into an ICA amendment with a per day rate to obtain an expedited loop

2 1 constitute  the  mutua lly deve loped expedite  procedures  provided for by the  IcA.'30 In

126 Tr. Vol. II, p. 228, line  19- p. 229, line  12 (emphas is  added).

127 Hrg. Ex. S -1, (S taff Dir.), p. 37, lines  4-8, s ee  S taff Conclus ion #1, 151 s entence , S taff Executive  S ummary.

S ee  Hrg. Ex. S -1 (S ta ff Tes timony), p . 7 , line s  15-16 (Q . W ha t role  did the  CMP  play in this  pa rticula r
cas e?  Qwes t has  bas ed its  pos ition on the  CMP .")

129 1[3.2.2.12, p. 1 of Exhibit 1 to this  Brie f(emphas is  added). Als o a t ICA, Art. 5 (Hrg. Ex. E-8), 'll3.2.2.12.

130 Tr. Vol, I, p. 166, lines  8-11 ("[T]he  pa rtie s ' cours e  of dea ling cons is tently and routine ly has  been to us e
the  proc e s s e s  in  c ha nge  ma na ge me nt to imple me nt the  te rms  of the  inte rc onne c tion a gre e me nt) (ope ning

128
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1 othe r words , Qwest reads  the  ICA provis ion a s  though it sa id "the  pa rtie s  sha ll mutua lly

2 deve lop a process  to develop expedite  capability." It does  not say tha t, it require s  the

3 deve lopment of the  expedite  procedures themse lves to be  mutua l. The  evidence  shows,

4 however, tha t Eschelon, as well as other CLECs, objected to these  changes but tha t

5 Qwest implemented the  changes over those  objections.'31 A process tha t is  proposed by

6 one party, objected to by the other party, and implemented notwithstanding those

7 objections cannot be said to have been "mutually developed" under any reasonable

8 unde rs ta nding of tha t te rm.132 S ynonyms  of "mutua lly" include : "colnmonly," "jointly,"

9
I 133

"in agreement," and "as one."

1 3 1

132

statement of Qwest counsel), Tr. Vol. I, p. 187, lines 20-23 ("Qwest believes that the parties' course of
dealing shows that process created or modified in CMP become a part of the parties' contractual
agreement.")
Tr. Vol. II, p. 366, line 6- p. 369, line 13 (testimony of J. Martain), see also Hrg. Ex. E-1 (Johnson Dir.), p.
23, lines 12-14, Attachment A-7 at p. 000124 (Eschelon comment: "In Qwest's response to Covad's CR
PC021904-1, Qwest said: "If a CLEC chooses not to amend their interconnection Agreement, the current
expedite criteria and process will be used." The current "expedite requiring approval process" allows a
CLEC to request an expedite, at no charge, when the customer needs met certain criteria. Eschelon relied
upon Qwest's response and based its decision to comment, or not comment, on that response. Qwest is
now failing to keep the commitments it made to CLECs in CMP, and in its response to Coved, by now
changing its position on expedites and unilaterally imposing charges via a process change in CMP.
Qwest's proposed change to remove the existing approval required expedite process for designed products
will negatively impact Eschelon and its customers,"see also Attachment A-7 at p. 000126 (McCloud
comments: "Qwest's removal of the 2w/4/w analog loop exception from the expedites Requiring Approval
process places CLECs at a competitive disadvantage ...."), p. 000127 (Priority One comment: "Priority
One objects to Qwest's proposed change to remove the existing approval required expedites process for
designed products and note [sic] that it will negatively impact Priority One and its customers."), p. 000127
(Integra comments: "Integra objects to Qwest proposed change to remove the existing approval required
expedite process for designed products. When Integra signed the Qwest Expedite Amendment we were not
advised that by sig-ning the amendment it would change the current Expedites Requiring Approval process.
We signed the amendment believing that this would ADD to our options of having an order completed
outside the standard interval. When Integra signed the amendment UBL DSO loops were not included as a
product on the list of products in the Pre-Approved Expedites" list. When the UBL DSO was added to this
list Integra did not comment as at that time we will believed the Expedites Requiring Approval process was
in place for our use."
See also Staff Direct (Hrg. Ex. S-1), p. 30, lines 13-17 (describing objections by CLECs to Version 27 and
30 changes).
To support Qwest's argument, in her opening summary at the hearing, Ms. Albersheim claimed that Mr.
Denney reads the words mutually developed in Section 3.2.2. 12 as mutually agree (See Tr. Vol. I, p. 188,
lines 8-9), as if they had a different result,and goes as far as to provide the definition of develop (See Tr.
Vol. I, p. 189, line 24 -- p. 190, line 4) to explain the difference. Qwest fails, however, to provide the
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1 Qwest describes  CMP  as  a llowing CLECs the  opportunity to "voice  conce rns  and

2 request changes to mitigate adverse impacts associated with a change."134 CMP offers no

3 a s s ura nce , howe ve r, tha t input offe re d  by CLECs  will ha ve  a n  e ffe c t. As  the  e vide nce

4

5 CLEC or multiple  CLECs  might ra is e  a bout product a nd proce s s  cha nge s .135 The

6 changes made  by Qwest to the  expedite  process with Version 30 - which were  made  over

7 the  objections of multiple  CLECs .-. we ll illustra te  this  fact.136 In a rbitra tion proceedings

8 in Minnesota , the  Minnesota  Commission re jected Qwest's  a rgument tha t specific

9 processes and procedures should be  addressed in CMP ra ther than se t out in an ICA,

definition of mutual, which is: "Mutual," with respect to a feeling or action, is defined to mean
"experienced or done by each of two or more parties toward the other or others." The New Oxford
Dictionary (2001).

Roget's Int'l Thesaurus (4th ed. 1977) (emphasis added).
134 Hrg. Ex. Q-1 (Albersheim Dir.), p. 21, lines 15-18.

135 Hrg. Ex. E-1 (Johnson Dir.), p. 17, line 14 - p. 18, line 5.

136 See also Tr. Vol. II, p. 377, line 15 - p. 378, line 17 (testimony of J. Martain):
Q. BY MR. MERZ: Ms. Martain, CLECs do not vote on whether product and

process changes will be adopted, do they?

A. They do not vote in the same sense, no.
Q. Do they vote in any sense on product and processes changes?

A. Vote?  A yes or no vote , no, it's not taken.

Q. You mentioned in your testimony that CLECs can request a postponement of the
change; is that right?

A. Tha t's  correct.
Q. And if the CLEC makes such a request, Qwest is the one that decides whether to

grant that postponement; is that right?
A. There is a process we go through, yes.
Q. In your direct testimony at page 30, line 16, you say, "Qwest does have a right to

nm its business, but it actively listens to the CLEC community and is very willing
to implement changes that make good business sense for all parties involved." Do
you see that?

A.  Ye s .
Q. Qwest is the one in CMP that decides whether a change makes good business

sense for all parties involved; is that right?

A. There is a decision from a business perspective, yes.

Q. And that's Qwest's decision?

A. Qwest's business decision, yes.
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1 finding tha t: "Esche lon has  provided convincing evidence  tha t the  CMP process  does  not

2

3

a lwa ys  provide  CLECs with a de qua te  prote ction firm Qwe st ma king importa nt unila te ra l

changes in the  terms and conditions of interconnection."137

4 Moreover, that a CLEC participates in CMP does not mean that it has abandoned

5 its  rights  unde r its  ICA. CMP  is  empha tica lly not the  process  by which pa rtie s  agree  to

6 modify the  te rms of the ir inte rconnection agreement. To the  contra ry, the  "CMP

7 Document," which describes  CMP , provides  tha t, in ca ses  of conflict be tween a  CLEC's

8 ICA and a  change  implemented through CMP, the  ra tes, te rms, te rms and conditions

9 conta ined in the  ICA preva i1.]38 Further, if a  change  made  in CMP does not directly

10 conflict with a  CLEC's  ICA, but would e ithe r abridge  or expand the  rights  of a  pa rty to

11 the  agreement, the  te rms of the  ICA preva i1.l39 Although Qwest contends tha t CMP is

12 the  vehicle  by which the  parties implemented the  te rms of the  IcA,140 Qwest is  not

13 re lying on CMP  to mere ly deve lop procedures  to implement the  exis ting te rns  of

14 Esche lon's  ICA, but ra the r, to take  away a  right -. the  right to rece ive  expedited loop

15 orders  -- tha t the  parties  had mutua lly recognized as  be ing ava ilable  under the  ICA. As

16 Commission S ta ff correctly concluded, "Here  the re  was clea rly a  change  to the  Expedite

1 7 Process  tha t abridged Esche lon's  rights  under its  exis ting Inte rconnection Agreement.

137 In the Matter of the Petition ofEschelon Telecom, Ire. for Arbitration fan Interconnection Agreement
No. P-5340, 421/IC-06-768

(Minnesota Arbitration),ALJs' Report at 1122, adopted by the Minnesota Public Utilities Commission in its
Order Resolving Arbitration Issues, Requiring Filed Interconnection Agreement, Opening Investigations
and Referring Issue to Contested Case Proceeding (March 30, 2007), p. 12.

140 Tr. Vol. I, p. 166, lines 8-11 (opening statement of Qwest's counsel).
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1 Therefore , Eschelon was entitled to continue  to opera te  under its  current agreement and

2 the  process contemplated there in."]41

3
4

2. Qwest cannot satisfy its obligation under the ICA by providing
Eschelon with the capability to request expedite of a loop order.

5 At the  hearing, Qwest a rgued tha t "clearly the  capability exists , a  process exists ,

6 LSRs exist, pe rsonne l exist" for expedite  requests ,l42 suggesting tha t it had complied with

7 the  contract by permitting Esche lon to request expedite  of a  loop order, even though the

8 answer to that request would always be "no." As Qwest's counsel noted in his opening

9 statement, "[T]here  should have  been no question when [Esche lon] asked for an expedite

10 for the  rehabilita tion cente r dirt Qwest was  going to say, no, we 're  not giving this  to

11
143you." Qwest's  a rgument dirt it ha s  complied with the  contract by providing Esche lon

12 with the  capability to request, but not rece ive , an expedited loop is  not only inconsis tent

13 with the  "pla in language"144 of the  contract, but a lso with well-established rules  of

14 contra ct la w.

1 5 First, the  language of a  contract must be  given effect as written.145 Here , the

16 contract requires  Qwest to provide  Esche lon with "the  capability to expedite  a  se rvice

17 order" and not just the capability to "request" an expedite. Qwest's attempt to re-write

141 Hrg. Ex. S-1 (Staff Testimony), p. 34, lines 5-7.

Tr. Vol., I, p. 168, lines 13-16 (opening statement of Qwest counsel):

Qwest has clearly provided Eschelon with the capability to expedite service orders.
A process exists. The LSR allows Eschelon to request an expedite. You have heard
the discussion of a check box on the LSR, and also they have the option to call.
Qwest has internal processes and trained personnel for managing requests for
expedites. The capability is there. See also Tr. Vol. I, p. 183, lines 14-21
(Albersheim).

143 Tr. Vol. 1, p. 175, lines 8-11 (Mr. Steese opening).

144 Tr. Vol. 1, p. 166, line 5 (Mr. Steese opening).

145 Hadley v. Southwest Properties, Inc., 116 Ariz. 503, 506, 570 P.2d 190, 193 (1977),Amfac Distribution
Corporation v. JB. Contractors, Ire., 146 Ariz. 19, 24, 703 P.2d 556, 570 (Ariz. Ct. App. 1985).
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1 the contract should be rejected. It is undisputed that, although Eschelon can request an

2

3

expedited loop, Qwest will not expedite  the  loop orde r for Esche lon under the  current

contract te rms.146 Eschelon does not have  the  capability to expedite  a  loop order under

4 the  ICA, without tha t capability, the  ability to request an expedite  is  meaningle ss  and of

5 no  va lue .

6 Qwest a lso contends tha t it has complied with the  contract because  the  contract

7 gives it the  "tota l discre tion to de te rmine  whe ther or not it will expedited an order."147

8 P er Qwest, the  ICA places  "no bounds" on its  discre tion.l48 Qwest's  a rgument ignores

9

10

the  contract language . Firs t, the  specific contact provis ion Qwest re lie s  on - Attachment

5, Section 3.2.2. 13149 -- s ta tes only tha t Qwest will notify Eschelon of confirmation to

11 comple te  or not comple te  the  expedite . It says  nothing about granting Qwest "comple te

12 discre tion" in making tha t decis ion. Second, the  cla im tha t Qwest has  comple te

13 discre tion to deny expedite  requests  - to the  point of denying a ll such requests  - is

1 4 inconsis tent with the  contract requirement tha t Qwest sha ll provide  Esche lon with the

15 capability to expedite  se rvice . A contract should be  inte rpre ted, when possible , to give

16 e ffect to a ll of its  provis ions .l50 Ms. Albe rshe im, an a ttorney, recognized dlis  rule  of

1 7 construction when she claimed that Qwest's interpretation "gives meaning to each and

146 Tr. Vol. II, p. 229, lines 9-12 (Albersheim).
147 Tr. Vol. I, p. 184, lines 1-5,see alsoHrg. Ex. Q-1 (Albersheim Dir.), p. 15, lines 4-7.
148 "Q. Okay. Let me ask you this, though, because from your testimony it leads one to the conclusion that

Qwest's ability to expedite is so discretionary that there are no bounds to that discretion.
A. By the terms of the contract there are no bounds," Tr. Vol. II, p 263, lines 13-17 (Albersheim).

149 Hrg. Ex. Q-1 (Albersheim Dir.), p. 14, lines 19-15, Tr., Vol. I, p. 183, line 4 - p. 184, line 5 (Albersheim).
150 Allen v. Honeywell Retirement Earnings Plan, 382 F.Supp. 2d 1139, 1165 (D. Ariz.2005); see also

Central Arizona Water Conservation District v. United States,32 F. Supp. 1117, 1128 (D. Ariz. 1998)
(court must avoid a contract interpretation that would render a contract provision meaningless).

3 1



1 . . 151e ve ry word  o f thos e  p rovls lons ." Qwest's  inte rpre ta tion, however, does  not give  e ffect

2 to the  words  "confirma tion to comple te " be fore  "or not comple te ." Third, Qwe s t's

3 argument ignores the  requirement tha t the  expedite  procedures be  "mutua lly deve loped."

4 The expedite  procedures tha t the  parties mutua lly opera ted under the  nearly six years did

5 not give  Qwest unfe tte red discre tion to deny Esche lon's  expedite  requests . Ra ther,

6 Qwest's  decis ion-making was confined to de te rmining whe ther the  request me t one  of the

7 emergency conditions.

8 Qwest's  "tota l discre tion" a rgument is  not only inconsis tent with the  contract

9 language and the  way that the  parties have , themselves, interpre ted and applied tha t

10 language  s ince  the  contract's  inception, it is  a lso inconsis tent with we ll-e s tablished

11 principle s  of Arizona  contract law. Firs t, the  law implie s  a  covenant of good fa ith and

12 fa ir dea ling in eve ry contract.l52 The  implied covenant of good fa ith and fa ir dea ling

13

14

prohibits  a  pa rty from doing anything to prevent the  othe r pa rty to the  contract from

receiving the  benefits  of the  agreement.153 As the  Arizona  Supreme Court has observed,

15 "Good fa ith performance or enforcement of a  contract emphasizes fa ithfhhmess to an

16 agreed common purpose  and consistency with the  justified expecta tions of the  other

17 party."154 To the  extent tha t a  party has discre tion under the  contract, die  covenant of

18 good fa ith and fa ir dealing requires that such discre tion be  exercised in good fa1th.155

1 9 Qwest's  unila te ra l decis ion tha t Esche lon would no longer have  the  capability to expedite

1 5 1 Tr, Vol. I, p. 182, lines  19-21 (Albers heim).

152 Rawlings  v. Apodaca , 151 Ariz. 149, 153, 726 P .2d 565, 569 (Ariz. 1986).

153 Id .
154 Wells Fargo Bank v. Arizona Laborers, Teamsters and Cement Masons Local No. 395 Pension Trust Fund,

201 Ariz. 474, 492, 38 P.3d 12, 30 (2002) (quoting Restatement (Second) of Contracts §205, cut. a (1981).
155 Southwest Saving and Loan Ass 'n v. Sur amp Systems, Ire.,172 Ariz. 553, 838 P.2d 1314, 558-59, 1319-20

(Ariz. Ct. App. 1992).
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1 loop orders  tha t Qwest provided to Esche lon under the  contract for nearly s ix years  is

2 inconsis tent with Qwest's  contractua l obliga tion to dea l with Esche lon in good fa ith.

3 Esche lon had a  justifiable  expecta tion tha t it would not only be  pe rmitted to request

4 expedited se rvice  for loops, but tha t it would be  able  to continue  to rece ive  expedited

5 service for loops.

6

7

Second, a  contract tha t a llows one  party the  unlimited right to decide  la te r the

na ture  or extent of pe rformance  is  illusory and unenforceable .l56 The  Arizona  courts

8 interpret contracts to avoid rendering a  promise  made under the  contract i1lusory.157

9 Qwest's  a rgument tha t it has  "tota l discre tion" to deny Esche lon's  expedite  requests  is  the

10 same as sa ying tha t it has  no obliga tion to provide  Esche lon with the  capability to

1 1 expedite  se rvice . S uch an inte rpre ta tion would render the  obliga tion conta ined in

12 Attachment 5, Section 3.2.2.12, to provide  the  capability to expedite  se rvice  illusory and

13 should, for this  reason as well, be  re jected.

14
15
16

B. The Rehabilitation Center Incident Illustrates the Harm that can Result
from Qwest's Conduct in Rejecting Orders as a Means to Force an
Unwanted Amendment on CLECs

17
18

1. Staff's recommendations are within the scope of the Complaint.
which is not limited to this example

19 Qwest commenced its  cross examina tion of Ms. Johnson with a  se ries  of

20 questions going to whe ther she  was testifying on beha lf of Esche lon and whether, in her

21 mind, she  was  thinking of the  S ta tement of Gene ra lly Ava ilable  Te rms ("S GAT") a t the

156 Allen D. Sharron, Inc. v. E. Cole, 101 Ariz. 122, 123-24, 416 P.2d 555, 556-57 (Ariz. 1966) (quoting 1
Williston, Contracts §43 (3rd ed.)).

157 Shattuck v. Precision-Toyota, Inc.,115 Ariz. 586, 588-89, 566 P.2d 1332, 1334-35 (Ariz. 1977).
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1

2

time the  Compla int was fi1ed.158 In Qwest's  opening sta tement, Qwest then suggested

tha t the  scope  of this  case  is  narrower than it i$.159 Time would be  be tte r spent reviewing

3 the  te rms of Esche lon's  Compla int itse lf. The  Compla int specifica lly re fe rences  and

4 quotes  from the  Qwest S GAT, and s ta te s : "Toge the r, these  provis ions  of the  ICA, CMP

5 Document, P CAT notices , and S GAT collective ly show a  regula tory regime  designed to

6 ensure  tha t Qwest cannot undermine  Commission approved ICA te rms by unila te ra lly

7 a lte ring them through its  own pcAT."160 Note  tha t this  s ta tement re fe rred to a ll

8 Commission approved ICA te rms, not only those  of Esche lon.161 Esche lon specifica lly

9

10

a lleged tha t Qwest's  amendment te rms and its  re fusa l to provide  expedite  capability for

loops not only viola te  the  ICA but a lso the  public interest and sta te  and federa l 1aw.162

1 1 Eschelon challenged Qwest's  ra te  and requested a  Commission-approved ra te , as well as

1 2 asked to pay no additional charge when the emergency conditions are  met. 163

13 Eschelon discusses the  Rehabilita tion Center incident here  as an example  of harm

1 4 caused by Qwest's conduct toward CLECs, just as Eschelon did in its Complaint. While

15 Eschelon should be  compensated for the  over-charge in that situation,164 that is just a

1 6 portion of the  re lie f requested in the  Compla int, most of which is  not limited to this

158 Tr. Vol. 1, p. 23, line  12 - p. 24, line  24.

159 S ee , e .g., Qwes t (Mr. S tee s e ), Tr. Vol. 1, p. 165, line  23 - p. 166, line  3. S ee  Exhibit 4 to this  Brie f.

160 S ee , e .g., Compla int, 1112, p. 6, lines  14-16 &11 D, p. 6, lines  7-13 (quoting S GAT ) &1[B, p. 5, lines  22-24
(quoting S GAT) &11C, pp. 5-6  (quoting Exhibit G to the  S GAT - the  CMP  Docume nt).

161 S ee  a ls o Compla int, p. 7, 1114, line  1 (re fe rring to the  "exis ting ICes " of CLECs ).

162 See, Ag., Complaint, p- 8, 111119-21, lines  4-20.

163 S ee, Ag., Complaint, p- 1, lines  19-21 & p.14, 111.

164 "The Qwest-Eschelon Interconnection Agreement does allow Qwest the ability to impose a fee on Eschelon
for expediting orders. Until recently, common practice has been that Qwest has chosen not to charge an
additional expedite fee for all products/services that met certain emergency conditions/criteria. Qwest
should reimburse the additional $1800 plus interest (if applicable) that was charged to Eschelon in this
particular Complaint." (Hrg. Ex. S-1, Staff Conclusion #3, Staff Executive Summary.) See also Complaint,
11.1, Page 14, lines 4-7.
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1 examp1e.165 In its Complaint, Eschelon disputed the  non-mutual changes Qwest

2 implemented toward CLECs via  its  CMP  notices  and, in pa rticula r, disputed Qwest's

3 re fusa l to provide  expedited orders for loops unless CLECs sign an unnecessary

4 amendment.166 Regarding Qwest's rejection of orders, Eschelon also alleged that Qwest

5 "engaged in se lf-he lp by demanding an amendment while  customers a re  out of se rvice  ..

6 . and using such customer outages as leverage to force Eschelon to sign the

7 discriminatory, anti-competitive  Qwest amendment."167 Esche lon sa id this  conduct

8 included "a  customer sewing individua ls  with disabilitie s ,"l68 and Esche lon provided the

9 facts  of tha t incident as an example  of the  harm caused by Qwest's  blanke t re fusa l to

10 provide  expedite  capability for loop orders under the  existing ICA.169

1 1 Qwest makes essentia lly four a rguments in response  to the  Rehabilita tion Center

12 example: (1) the example does not meet any of the emergency conditions (neither a

13 medical emergency nor an outage/911 situation),170 (2) Eschelon could have done more

14 earlie r for this customer,171 (3) Eschelon couldhave checked the  expedite  box on die

15 LsR,172 and (4) Eschelon's  "incompetence"173 in malting this  disconnect in e rror is

167

168

165 See, e.g., Complaint, pp. 13-14, WI A-K. See also citations in Exhibit 4 to this Brief ("Table - Staff
Recommendations are Within Scope of Complaint, Despite Qwest's Claim Case is Narrower").

166 See, e.g., Complaint, p. l, lines 14-20 & pp. 6-7.
See, e.g., Complaint, p. 1, lines 21-24.
See, e.g., Complaint, p. 1, line 22.

169 See, e.g., Complaint, p. 2, lines 1-16 & pp. 8-13, 111122-42.
170 Hrg. Ex. Q-5 (Novak Dir.), p. 13, lines 16-27, I-Irg. Ex. Q-6 (Novak Rab.), p. 1, lines 21-23.

Hrg. Ex. Q-5 (Novak Dir.), pp. 10-11 .
Hrg. Ex. Q-5 (Novak Dir.), p. 11, lines 2-4.

173 In its Complaint at p. 2, lines, 3-4 and paragraph 26, Eschelon admits that this was an Eschelon disconnect
in error. On page 1, line 17 of its Answer, Qwest states that Eschelon's customers found themselves out of
service because of Eschelon's "incompetence" On page 2, lines 22-23 of its Answer, Qwest states that the
cause of the disconnect was Eschelon's "incompetence." On page 2, line 25, Qwest again refers to
Eschelon's "incompetence" Qwest's PCAT shows that Qwest itself causes disconnects in error frequently
enough to warrant a provision in the PCAT addressing them (see Hrg. Ex. Q-3, JM-D5, p. 1, 6111 bullet), and
Eschelon provided actual examples of Qwest disconnects in errors that impacted Eschelon and its

171

172
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1 grounds for denying re lie f, even assuming an emergency condition was met. Qwest

2 appears to be  saying tha t Esche lon picked a  bad example . This  is  a  diffe rent approach

3 from Qwe st's  Answe r in this  ma tte r, in which Qwest a lleged tha t Esche lon wa ited for an

4 example that was so good that Eschelon could be accused of having "cherry-picked" it

5 "in hopes of (1) portraying Qwest as  an unreasonable , heartless  corpora te  citizen, and (2)

6 contamina ting the  pa ltie s ' upcoming a rbitra tion."l74 Based on the  evidence , the  S ta ff

7
. . . 175 . . . .

made severa l recommendations in thls case . Whlle  thls  case  remains to be  declded,

8 these Staff conclusions at least suggest that Eschelon had sufficient good faith basis to

9 come to the Commission to seek resolution of this dispute, and that Eschelon was not

10 acting out of "intractability and incompetence ."176

11 Before  addressing Qwest's  four a rguments  as  to the  portion of Esche lon's  request

12 for re lie f re la ting to this  example , it is  important to ask whe ther they make  any diffe rence

13 to the  othe r cla ims in this  case  and Esche lon's  othe r cla ims for re lie f. Assume Esche lon

14 had "che rry-picked" the  pe rfect example . In tha t example : (1) the  pa rtie s  agree  tha t an

15 emergency exists and one or more of the emergency conditions are met, (2) Eschelon

16 escalated the instant it learned of the emergency, (3) Eschelon checked the expedite box

17 on the  order, and (4) the  emergency is  not the  result of a  CLEC disconnect in e rror.

18 Would tha t example  lead to a  diffe rent re sult?  No. Qwest pointedly admitted this  a t the

19 he a ring:

customers (Hrg. Ex. E-2, BJ]-C). Particularly in light of the fact that disconnects in error are not unique to
Eschelon (see id.),Qwest's repeated references to alleged "incompetence" in this one example by Eschelon
(a multi-million dollar wholesale customer of Qwest's) were particularly unnecessary.

174 Answer, p. 1, lines 17-20. See also Transcript of pre-hearing conference in this matter (Aug. 28, 2007), p.
ll, lines 10-13 (Mr, Steese): "And only when it affected a customer that they thought 'ah-ha," we think that
this might be one that will help tum the tide away from Qwest did they initiate a complaint."
See Hrg. Ex. S-l (Staff Testimony), Executive Summary, Conclusions 1-7.

176 Answer, p. l, line 17.
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1
2

3

[T]here  should have  been no question when they asked for an expedite  for the
rehabilita tion cente r tha t Qwest was going to say, no, we 're  not giving this  to

93177you.

4
5
6

But what did change management do with Versions 27 and 30? Qwest told the
CLEC community Lmiformly, if you don't agree to pay a certain fee, $200 per day
per expedite, we're going to reject the order. You know in advanee.178

7 A decis ion is  needed from the  Commission to reve rse  this  Qwest policy toward

8 CLECs .

9
10

z. Qwest's "business decision" to single out Eschelon for additional
amendment requirements is contrary to this Commission's 271 Order

1 1 Ms. Novak of Qwest began he r pre -filed Direct Tes timony with an a ttack on

12

13

Eschelon's  a lleged payment history, even though Qwest does not dispute , and seems to

acknow1edge ,]79 tha t Eschelon did pay the  amount Qwest charged for the  priva te  line

14 e xpe dite . In his  pre -tile d Re butta l Te s timony (He a ring Exhibit E-4), Mr. De nne y

15 attached responsive information in Confidential Exhibit DD-8 demonstrating that

16 Qwest's claims are unfounded. Significantly, in the course of Ms. Novak's payment

17 te s timony, Ms. No va k sa id: "Based on the  pas t his tory of Esche lon's  fa ilure  to pay for

18 services rendered, as well as its  current conduct, Qwest has made a  business decision to

19 require Eschelon to enter into an amendment to its ICes to order any service that is not

20 lis ted in the  ICes  with a  corre sponding ra te ."l80 Qwest's  s ta tement is  broad enough to

21 cover approved and unapproved ra tes . Qwest has not shown tha t there  is  no other CLEC

22 with which Qwest has billing disputes similar to those described in Confidential Exhibit

23 DD-8, nor has it shown that it would prevail if its billing disputes with Eschelon were

177 Tr. Vol. I, p. 175, lines  17-11 (Mr. S tees e  opening).

178 Tr. Vol. I, p. 168, line  23 - p. 169, line  2 (Mr. S tees e  opening) (emphas is  added).

179 Marta in Direc t, p. 41, lines  20-21.

180 Hrg. EX. Q-5 (Novak Dir.), p. 4, lines  21-24 (emphas is  added).
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1 brought to the  s ta te  commiss ions . Ce rta inly, Qwest has  not rece ived any ruling firm this

2 Commission malting any such finding with re spect to Esche lon.

3 Yet, Qwest has made a "business decision" to "require" Eschelon to enter into

4 additiona l ICA amendments . Ms. Novak did not say "reques t" an amendment. Despite

5 Qwest's  protesta tions about s ta tements  tha t Qwest can force  CLECs to s ign

6 amendments,181 Qwest implicitly acknowledges in this  s ta tement tha t Qwest (which this

7 case  shows will re ject orde rs  to enforce  its  position) can "require" amendments  from a

8 CLEC. Qwest's  approach to implementing a  ra te  is  the  opposite  of tha t described in this

9 Commission's  271 Order (which is  discussed be low in S ection E).182 Moreover, Qwest's

10 approach singles out Eschelon for diffe rent trea tment, because  per tha t Order other

11 CLECs obta in Commission approved ra tes , even when not expressly identified in the ir

1 2 1cA,183 whereas Qwest has made a  "business decision" to sta rt requesting additional

13 amendments from Esche lon. To the  extent tha t Qwest is  re fe rring to unapproved ra tes ,

1 4 this is  particularly contrary to the  approach described in tha t Order.184

Tr. Vol. I, p. 163, lines 14-23 (Mr. Denney response and Mr. Steese objection).
182 Decision No. 66242, Docket No. T-00000A-97-0238 (Qwest's 271 application) (Sept. 16, 2003)(cited in

Complaint, p. 6 at footnote 1), at1111105-106 & 108-109.
183 Id. at 1111105 ("even for rates included in an interconnection agreement, many agreements provide that they

shall be superseded by any Commission approved rates in a generic costing docket"), Id. ("In its Report
and Recommendation, Staff stated that the rates included in the SGAT should reflect the Commission-
approved rates resulting from the latest wholesale pricing docket in Arizona. These rates were most
recently set in Docket No. T-00000A-00-0194. If the CLEC interconnection agreement does not include
rates for the work or service requested, then Qwest can and should use SGAT rates, as these are
Commission-approved rates..."). The SGAT contains a Commission-approved rate for expedites. See

rate element (which is listed as "ICE" with a reference to footnote 5).
184 Id. 1] 108 ("Staff does not believe that there should be any rates in the SGAT that Qwest has not separately

filed with the Commission, along with cost support, forprior review and approval. To allow Qwest to
simply put rates into effect, without the agreement of the CLEC in a particular case through a negotiated
interconnection agreement, could be a great impediment to competition.") (emphasis added).

181
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1
2

3. Eschelon demonstrated that it is entitled to compensation for the
Rehabilitation Center incident

3 Esche lon a lso requested re lie f as  to the  Rehabilita tion Cente r example  specifica lly

4 (e.g., $1,800)185 and will address Qwest's arguments as to why that relief should be

5 denied.

6 First, under the  expedite  process tha t the  parties  had followed since  the  beginning

7 of the ir inte rconnection agreement in Arizona , Esche lon's  request for expedite  of a  loop

8 orde r for the  Rehabilita tion Cente r me t the  crite ria  for an emergency expedite . In

9 connection with its  e fforts  to obta in an expedited DS1 capable  loop necessary to restore

10 the  Rehabilita tion Cente r's  se rvice , Esche lon provided Qwest with a  le tte r from the

11 customer indica ting tha t the  customer was an organiza tion "se rving children and adults

12 with severe  deve lopmenta l, physica l and behaviora l hea lth needs" and further s ta ting tha t

13

1 4

"Our disabled citizens are in jeopardy and could be at great risk without telephone service

to be able to communicate healthcare, urgent care and programmatic needs."186 Esche lon

1 5 provided this  information to Qwest,187 consistent with the  established procedures for

16 obta ining emergency expedites.l88 Under those  procedures, the  Rehabilita tion Center

185 Complaint, Relief Requested, 11.1, page 14, lines 4-7: "An order, with respect to the Customer incident,
requiring Qwest to refund Eschelon any over-charges and considering, in determining that amount, that if
Qwest had applied the Emergency criteria that it applied to past loop orders under the ICA, Eschelon would
have paid no additional charge because the Customer incident met those Emergency conditions."

186 Staff Direct (Hrg. Ex. S-1) at Attachment 8.
187 Staff Direct (Hrg. Ex. S-1) at Attachment 1, 1118, B. Johnson Rebuttal (Hrg. Ex. E-2), p. 13, lines 9-10.
188 Hrg. Ex. E-1 (Johnson Dir.), Attachment L, B. Johnson Rebuttal (Hrg. Ex. E-2), p. 13, lines 9-10. As

discussed by Qwest's witness, Ms. Martain, Qwest's practice, when determining whether the conditions for
an emergency expedite had been met, was not to second-guess the information provided by the CLEC:

Q. And what information did Qwest rely on in making the determination about
whether the emergency conditions had been met?

A. The information provided by our CLECs.
Q. And did Qwest rely on any other information in malting that determination?
A. It would have to be on the reasons that they provided to us, if I understand your

question.
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1 was e ligible  for an emergency expedite , e ither because  the  loss of service  constituted a

2 medical emergency (based on the  medica l needs of the  clients served by the

3 Rehabilita tion Cente r), because  lines  to the  individua l client rooms were  comple te ly out

4 of service  and unable  to access 911, or because  the  loss of service  was the  result ofa

5 disconnect in err0r.189

6 The evidence  shows tha t the  only reason given by Qwest a t the  time  for its  re fusa l

7 to expedite service to the Rehabilitation Center was because Eschelon had not signed an

8 "expedite  amendment."190 On this  point, Ms. Novak, Esche lon's  purported "advoca te"

Q. I think -- if I understand your answer, it's no. Did Qwest, other than information
provided by CLECs, rely on any other information, any other sources of
information, in order to determine whether the emergency conditions had been
met?

A. The process states that we talk -- a CLEC calls in and we talk to them for the
reason for the expedite. They would explain the situation with fire or flood or
medical emergency, and based upon the information that we are provided, we
would determine if it was eligible.

Q. Based on the information Qwest was provided by the CLEC?
A. True.
Q. And not any other source, true?
A. The process outlines.
Q. And that was the practice that Qwest followed, correct?
A. Correct.

Tr., p. 344, line 1 - p. 345, line l (testimony off. Martain).
189 Testimony by the Commission staff noted that "The customer's expedite order referenced in this Complaint

definitely falls under the conditions where the end-user is completely our of service (primary line). Due to
the nature of the customer, the order could also be classified as a medical emergency." Staff Direct (I-Irg.
Ex. S-1), p. 25, lines 23-25.
Although CLEC disconnects in error are not among the emergency criteria specifically enumerated in
Qwest's PCAT, the evidence shows that it was Qwest's practice to provide expedites in order to restore
service following a disconnect in error, whether the error was committed by Qwest or the CLEC. See Staff
Direct (Hrg. Ex. S-1), p. 38, lines 8-9, Hrg. Ex. E-1 (Johnson Dir.), p. 9, lines 13-16, Hrg. Ex. E-1 (Johnson
Dir.) at Attachment D (examples of loop expedite requests approved by Qwest include Eschelon
disconnects in error), B. Johnson Rebuttal (Hrg. Ex. E-2), p. 16, line 4 - p. 17, line ll.

190 Hrg. Ex. Q-5 (Novak Dir.), p. 8, lines 25-26 ("Qwest denied the request because Eschelon did not have an
expedite amendment.").
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"\

1 within Qwest,19l in a  voicemail to Ronda  Knudson a t Esche lon confirming Qwest's

2 refiisa l to expedite  service  to the  Rehabilita tion Center, sta ted a t the  time :

3
4
5
6
7

8
9

Hi Ronda , this  is  J ean, I have  to deny the  expedite . You do not have an
amendment to pay for this expedite  and so Ica nnot, Ihave to  tu rn it
down. If you would like  me  to have  someone  fax an amendment to you,
um, we  can ge t tha t s igned by you and by Qwest to expedite  this  order
and them a ll you would have  to do is  sup the  order and put the  appropria te
CL for e xpe dite . S o le t me  know wha t you wa nt to do. Ah, if you wa nt
an amendment, um, I will ca ll Josh and have him get one for you.192

10 Note  the  absence  of any re fe rence  to not mee ting the  emergency conditions. To the

11

12

contra ry, Ms. S e iwert of Qwest sa id she  would "ha te" to re ject the  request when it is  for

something "important."l93 She  indica ted the re  was no point to esca la te  inte rna lly a t

13 Qwest to the  "VP" leve l, because  Qwest would deny it anyway.194 But, she  offe red to s it

1 4 a t her desk and continue  to de termine  if there  was anything she  could d0.195 Ms. Novak

15 sa id no, tha t she  was "okay with not doing it" - not because  she  disagreed tha t it was

16 important .- but "because  they need to sign an amendment."196 No one ever suggested a t

191 Tr. Vol. II, p. 427, line s  16-21 (te s timony of J . Novak).

192 B. J ohns on Rebutta l (Hrg. Ex. E-2) a t 14, fn. 43 (emphas is  added). S ee  a ls o Tr. Vol. II, p. 451, lines  10-17
(te s timony of J . Nova k):

Q. Eschelon -- whether or not there was a medical emergency Eschelon could not
get an expedited loop because the emergency expedite process was no longer
available to it, correct?

A. Es che lon could not ha ve  a n  e xpe dite  on unbundle d loop for the  Re ha bilita tion
Center becaus e  of the  expedite  proces s  tha t became effective  J anuary 3, 2006 and
Es che lon did not have  an executed amendment.

As Qwest's counsel observed, "[T]here should have been no question when they asked for an expedite for
the rehabilitation center that Qwest was going to say, no, we're not giving that to you, ... And midday the
next day, Qwest gets arequest to expedite, andQwest denies the requestbecause there 's no amendment."
Tr., Vol. I, p. 175, lines 8-20 (opening statement by Qwest counsel) (emphasis added).

193 Exhibit DD-6 (voice  ma il tra ns cription), p. 1 , to Hrg. Ex. E-4 (De nne y Ra b.). Ms . S ie we rt runs  the  Qwe s t
Minneapolis  s e rvice  de live ry cente r tha t manages  e s ca la tions  and dis putes . S ee  id. p. 1, FN 1.

194 Exhibit DD-6 (voice  ma il tra ns cription), p. 1 , to Hrg. Ex. E-4  (De nne y Re b.)..

195 Exhibit DD-6 (voice  ma il trans cription), p. 1 , to Hrg. Ex. E-4 (Denney Reb.).

196 Exhibit DD-6 (voice  ma il trans cription), p. 1 , to Hrg. Ex. E-4 (Denney Reb.).
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1 the  time tha t the  Rehabilita tion Center did not qualify for an emergency expedite .197

2 Rather, Qwest's  position was tha t the  emergency expedite  process was no longer

3

4

ava ilable  for loops and tha t, to expedite  a  loop order, Esche lon needed to amend its  ICA

with a $200 per day rate.198

5 It was only long a fte r the  fact, a fte r Esche lon brought its  compla int in this  docke t,

6 tha t Qwest began to cla im tha t the  loss of se rvice  to the  Rehabilita tion Cente r did not

7 qualify for an emergency expedite .199 Ms. No vak admits  in her direct te stimony tha t she

8 performed research "afte r Eschelon comp1ained."200 In an a ttempt to justify its  re fusa l to

9

10

provide  the  requested expedite , Qwest took the  extraordinary step of sending its  lawyers

to inte rview Esche lon's  customer (without even notifying Esche lon a t the  time),201 and

11 re lie s  on tha t a lleged informa tion to now cla im tha t the  Rehabilita tion Cente r's  loss  of

1 2 service  did not present a  medica l emergency.202 Eschelon was certa inly entitled to re ly

13 on the  information provided by its  customers  tha t its  disabled clients  were  "in jeopardy

14 and could be  a t grea t risk without te lephone  service  to be  able  to communica te

15
. 203he a lthca re , urge nt ca re  a nd progra mma tic  ne e ds ." Indeed, this  is  the  ve ry informa tion

16 tha t Qwest itse lf would have  re lied on to de te rmine  the  expedite  request, but for Qwest's

197 J. Novak Rebuttal (Htg. Ex. Q-6) at Exhibit Jn-R3, Tr., p. 454, line 22 - p. 457, line 3 (testimony off.
Novak).

198 B. Johnson Rebuttal (Hrs Ex. E-2), p. 13, lines 11-13.

199 J. Novak Direct (Hrs Ex. Q-5), p. 13, line 16 -- p. 14, line 1.

200 B. Johnson Rebuttal (Hrs Ex. E-2), p. 13, line 3 - p. 14, line 9.

201 Per the ICA, Eschelon is the single point of contact with its End User Customers. See Art. 5, 116.2.2
([CLEC] shall handle all interaction with [CLEC] Customers ....). Particularly as Qwest admits it would
have rejected the order anyway (as discussed above), this unnoticed Qwest interaction with Eschelonls
customer was unnecessary.

J. Novak Rebuttal (Hrg. Ex. Q-6) at Exhibit JN-R3, Tr., p. 454, line 22 - p. 457, line 3 (testimony of J.
Novak).

z03 Staff Direct (Hrg. Ex. S-1) at Attachment 8, see also B. Johnson Rebuttal (Hrg. Ex. E-2), p. 14, line 11 - p.
15, line 2 ("Eschelon reasonably relied on the information available to it at the time, including the
Customer's letter indicating that its disabled citizens were in jeopardy.").

202
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1 decis ion tha t it would no longer provide  Esche lon with expedited loops under the  te rms

2 of its  exis ting ICA.204 Qwest's  a rgument is  contra ry to its  own practices  with re spect to

3 the  emergency conditions and how Qwest de te rmined when to grant an expedite  based on

4 the  emergency conditions.

5 Qwest's  odle r three  reasons a re  s imila rly without merit. Its  second reason, tha t

6 Eschelon could have  ca lled earlie r, ignores the  e fforts  Esche lon was making and a lso

7

8 affected Qwest's  response  in any case . Qwest's  third reason, tha t Esche lon should have

204 See Tr. Vol. II, p. 458, lines 7-17 (testimony off. Novak):
Q. Then I will go back to my original question. Based on your experience, if you

saw that kind of letter in connection with an expedite request, is that the land of
information that you would rely on to determine whether the emergency
conditions had been met?

A. What I would do is I would take this letter and I would consult with my subject
matter experts.

Q. And in such consultation would you rely on that letter?
A. I would share the letter with them to help a decision be made.

See also Tr. Vol. II, p. 344, lines 1-21 (testimony of J. Martain):
Q. And what infonnation did Qwest rely on in malting the determination about

whether the emergency conditions had been met?
A. The infonnation provided by our CLECs.
Q. And did Qwest rely on any other information in making that determination?
A. It would have to be on the reasons that they provided to us, if I understand your

question.
Q. I think -- if I understand your answer, it's no. Did Qwest, other than information

provided by CLECs, rely on any other information, any other sources of
information, in order to determine whether the emergency conditions had been
met?

A. The process states that we talk -- a CLEC calls in and we talk to them for the
reason for the expedite. They would explain the situation with fire or flood or
medical emergency, and based upon the information that we are provided, we
would determine if it was eligible.

Q. Based on the information Qwest was provided by the CLEC?
A. True .

Exhibit 1 to Staffs Testimony (Chronology), see, e.g. Complaint, 1129, p. 10, lines 2-4.205
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1

2

checked a  box on the  order ignores  Qwest's  own PCAT tha t provides the re  a re  two

options, with one  including ca lling but not ehecldng a  b0x.206

3 Qwest's  fina l rea son is  tha t this  was  a  CLEC disconnect in e rror. Ms. No va k

4 te s tified: "From a  pure ly practica l pe rspective , it seems incongruous for Esche lon to

5 cla im tha t it does not need to pay an expedite  fee  when a  customer is  disconnected due  to

6 an Esche lon e rror.... Esche lon should be  thanking Qwest for he lping them ge t the

7 Qwest did not, however, help Eschelon get the customer restored

8 when requested or unde r the  exis ting ICA. Ms. Novak is  pre sumably re fe rring to

9 Qwest's  la te r se rvice  restora l a t the  priva te  line  ta riff ra tes  (which Esche lon was forced to

10 pay due  to Qwest's  re jection of the  UNE loop orde r it should have  processed).

11 Esche lon's  position is  consis tent with wha t was  Qwest's  practice , and Esche lon provided

12 a ctua l e xa m ple s  of pre vious  e xpe dite s  gra nte d pe r tha t m utua lly a gre e a ble  pra ctice .208

13 Regarding such disconnects in e rror, the  end user customer should come first.

14 As discussed above, Eschelon did not request an emergency-based expedite in the

15 rehabilita tion cente r example  for a  disconnect in e rror tha t did not mee t any other

16 condition. Esche lon is  not a sking for emergency-based expedites  a t no additiona l charge

17 when the  CLEC disconnects  in e rror and no othe r condition is  me t. Coved (la rge ly a

1 8 DSL provider), when expla ining its  change  request for an enhancement to the  expedite

1 9 process to add expedites for a  fee , provided an example  of a  "migra tion to a  new ISP

z06 See, e.g., Attachment A-1 at Document No. 000017 (V8.0), Attachment A-3 at Document No. 00070
(V22.0) & Attachment E at Document No. 001646 (V40.0). The Qwest PCAT language providing the two
options is quoted on page 9 of Ms, Johnson's Direct Testimony (Hrg. Ex. E-1). Qwest's retail customers
call for expedites. Hrg. Ex. Q-3 (Martain Dir.), p, 39, lines 3-4.

207 Hrg. EX. Q-5 (Novak Dir.), p. 14, lines 6-12.
208 Tr. Vol. 1, p. 95, lines 15-25 (Johnson). See Hrg. Ex. E-1, Art. D, at 000444-000445 (containing examples

of CLEC disconnect in errors where Qwest in fact granted the expedite requests for loop orders).
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1
. . . . . 209 . . . . ,

provlde r" tha t "isn't a s  cntlca l" a s  a  medica l emergency. Whe n a  cntlca l condltlon is

2 met and resources are  available , the  expedite  should be  granted a t no additional charge

3 regardless  of which carrie r caused the  disconnect in e rror.

4

5
6

c. The Commission Should Reject Qwest's Claim that Deriving Expedites to
CLECs for Loops is Not Discriminatorv Because Expedites are a Superior
Service

7 In Qwe st's  pre -file d te s timony, Ms. Albe rshe im te s tifie d tha t it "is  importa nt to

8 recognize that the Staff is correct that expediting an order for a CLECprovides a

9 superior service to the CLEC."210 This statement suggested that Qwest had leapt to the

10 conclus ion tha t S ta ff agreed with Qwest tha t providing expedite s  to CLECs is  superior

11

12

se rvice  and, the re fore , not providing expedite s  to CLECs is  not discrimina tory. At the

hearing, Ms. Albershe im admitted her te stimony on this  point was inaccura te211

13 The suggestion in Qwest's  pre -filed testimony seems to be  a t the  heart of some of

1 4 the  misconceptions about the  cla ims of discrimina tion in this  case . Esche lon a lleged

15 discrimina tion as  one  of the  bases for (1) finding tha t CLECs a re  entitled to rece ive

16 expedites  for unbundled loops, and (2) requiring Qwest to provide  them a t

17 nondiscriminatory, cost-based rates including, when applicable outage and Emergency

18 conditions exist, a t no additiona l charge .212 The  S ta ff recommends finding tha t CLECs

1 9 are  entitled to rece ive  expedites for unbundled loops,2l3 and tha t Qwest should be

209 Hrg. Ex. Q-4 at J1v1-R1, p- 7 of 9, 2/27/04 CMP Clarification Call minutes.

210 Hrg. Ex. Q-2 (Albersheim Rab.), p. 4, lines 3-4 (emphasis added) (with no citation to Staff Testimony).
See also id.,p. 17, lines 11-12("Theseconclusions raised by Staff establish, in and of themselves, that
Eschelon seeks a superior service from Qwest.").

211 Tr. Vol. 11, p. 221, lines 10-11.

212 See, e.g., Complaint, p. 1, lines 13-14 & 19-21, 1[16, p. 7, lines 8-16, 1[21, p. 8, lines 31-20, 1138, pp. 11-12.

213 Hrg. EX. S-1, Staff Conclusions #1 & #2, #6, & #7, Staff Executive Summary.
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1 required to develop a  cost-based ra te  for expedites in Phase HI214 and to provide

2 expedites , when applicable  outage  and Emergency conditions exist, a t no additiona l

3
215

cha rge .

4 In contrast, Qwest a rgues tha t it has no lega l obliga tion to provide  expedites  to

5

6

CLECs because  expedites a re  a  superior se rvice  and so it is  not discrimina tory to deny

expedite s  to CLEcs .2"' The re fore , pe r Qwest, it is  offe ring expedite s  to CLECs for a

7 re ta il ra te  not due  to any lega l requirement but to be  a  "Good Samaritan."217 If S ta ff

8 agreed, its recommendations would have more likely said that Qwest has no obligation to

9 provide  expedites , and S ta ff sure ly would not have  recommended requiring Qwest to

10 develop a  cost-based ra te  in a  Commission proceeding for something tha t Qwest was not

1 1 lega lly offe ring to provide . Qwest admits , however, tha t if a  se rvice  were  actua lly

12 supe rior, it would be  "inappropria te  to conside r the  ra te s  .. _ in a cost docket ,,218 A s

13 Staff suggests requiring rates be established in a cost docket, Staff' s recommendations

1 4 cannot be  read in the  manner e rroneously suggested in Qwest's  pre -filed testimony.

15 S ta ffs  conclusions  in its  Executive  S ummary a re  consis tent with the  lega l

1 6 requirement for Qwest to provide  access to UNEs on te rms and conditions tha t a re  just,

17 reasonable , and nondiscrimina tory. 219 While  S ta ff Conclusion No. 1 finds a  breach of

214 Tr. Vol. I, p. 155, lines 20-23. (Staff Cross of Denney), Hrg. Ex. S-1, Staff Conclusion #7, Staff Executive
Summary.

215 Hrg. Ex. S -1, S ta ff Conc lus ion #1, S ta ff Executive  S ummary.

216 Hrg. Ex. Q-2 (Albers he im Rab.), p- 15, line  1.

217 Hrg. Ex. Q-2 (Albers he im Rab.), p. 15, lines  4-6.

218 Hrg. Ex. Q-2 (Albers he im Rab.), p. 15, lines  20-24.

Id. (a) ("rates, terns, and conditions that are just, reasonable, and nondiscriminatory"), Id. (b)(l)
(established by the state commission "Pursuant to the forward-looking economic cost-based pricing

219
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1 contract, the  S ta ff does not limit its  recommendations to breach of contract grounds, as  its

2 conclusion regarding cost-based ra tes  shows. Expedites  in emergencies  for unbundled

3 loop orders a t no additiona l charge  may be  required on both breach of contract grounds

4 (because  Qwest provided them using mutua lly deve loped procedures per the  ICA for

5 years before  unila te ra lly changing those  te rms) and per the  requirement to provide  UNEs

6 on nondiscrimina tory te rms and conditions (because  Qwest provides them a t no

7 additiona l charge  only when resources a re  ava ilable  and it does not incur additiona l costs

8 tha t a re  not a lready recovered in existing ra tes, as  discussed be low). Expedites for a  fee

9 for unbundled loop orders, when the  emergency-based conditions a re  not met, may be

10 required on both breach of contract grounds (because , before  Versions 27 and 30,

11 procedures  were  mutua lly deve loped to a llow CLECs to obta in expedite s  for a  fee ,

1 2 including expedite s  for a ll types  of loops) and on nondiscrimina tion grounds (because

13 Qwest admits  it provides expedited service  for a  fee  to its  re ta il design customers and

1 4 thus should provide  expedited se rvice  for a  fee  to its  CLEC design customers as  well).

15 Qwest would disagree  and ask this  Commission to se t the  price  based on a

16 distinction be tween design and non-design se rvices (finding expedites  a re  ava ilable  for a

17 fee  for design, and expedites  for no additiona l charge  apply to non-design/POTS).

18 Regardless  of the  product (design or non-design), however, Qwest now admits  tha t it

19 provides expedites  in emergency situa tions to a ll of its  re ta il customers, and it is

20 appropria te  to provide them in emergencies to CLEC and re ta il customers a lil<e.220 The

21 question becomes a t what ra te . Qwest a rgues tha t, in emergencies, the  additiona l

22 expedite  charge  should be  zero for CLEC POTS customers, because  Qwest Reta il POTS

220 Tr. Vol. 111, p- 520, lines  3-13 (Million).
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1 customers pay zero, and it should be $200 per day for CLEC design customers, because

2 Qwest re ta il des ign customers  pay $200 pe r day. In othe r words , whichever way one

3 looks a t it, Qwest is  a rguing tha t nondiscrimina tion means the  same price .221 As

4

5

discussed in the next section, however, it is incorrect to equate not providing a wholesale

. . . . . . . 222
service at the same price as a retall service wlth superior servlce.

6 The end result is that it is undisputed that Qwest provides expedites to itself and

7 its retail customers, including expedites in emergency situations, though in some eases

8 west char es or them and in some it doesn0t.223 There isn't an engine question,g y g q

9 therefore, that Eschelon is entitled to expedites for unbundled loops, as the undisputed

10 evidence  shows Qwest provides expedites for design services to its  re ta il customers.

1 1 Staff' s recommendations in its Executive Summary are consistent with this evidence and,

12 as to what rate applies, the Staff suggested review in Phase III of the cost docket.224

1 3 Eschelon makes additional recommendations, based on Commission-approved rates, for

1 4 application in the meantime so that CLECs do not have to pay the excessive "market"

15 based rate until then (see the next section and the Executive Summary to this Brief"5).

16 Eschelon's request that the Commission apply the Commission-approved ICE rate using

2 2 1 S ee  Hrg. Ex. Q-1 (Albe rs he im Dir.), p. 12, line  2. S ee  id. p. 12, line  4 ("This  is  the  e s s ence  of non-
dis crimina tion ."), Hrg. Ex. Q-3 (Ma rta in  Dir.), p. 41 , line s  14-18.

buzz Hrg. EX. E-4 (Denney Reb.), p- 51.

See, e.g., Tr. Vol. 1, p. 199, lines 2-4 (Albersheim) (Qwest provides expedites to its retail customers as a
regular part of its business), Vol. III, p. 520, lines 3-13 (Million). Regarding exceptions to charging for
retail design customers, see Hrg. Ex. Q-3 (Martain Dir.), p. 40, lines 4-10.

224 Tr. Vol. I, p. 155, lines 20-23. (Staff Cross of Denney), Hrg. EX. S-1, Staff Conclusion #7, Staff Executive
Summary.

225 See also Row Nos. 36 & 37 to Exhibit 5 to this Brief.

223
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1 Commis s ion-a pprove d ra te s  a nd cos t princ iple s  is  cons is te nt with  the  S ta ff

2
. . - 226

recommendations in the earlier 271 case.

3 S o whe re  doe s  the  S ta ff's  s ta te me nt re ga rding not s upporting a  finding of

4
. . . . 22 - 228

dlscnmlnatlon 7 come in? Staff concludes that:

5

6

7

8

[T]here  a re  no current requirements in the  Qwest Performance  Assurance  P lan
tha t specifica lly address the  expedite  process. Therefore , there  a re  no
performance  measurements or benchmarks. The  Qwest Perfonnance  Assurance
P lan ("PAP") incorpora tes performance  measurements tha t ensure  Qwest's

226 See Decision No. 66242, Docket No. T-00000A-97-0238 (Qwest's 271 application) (Sept. 16, 2003) at
11105 ("In its Report and Recommendation, Staff stated that the rates included in the SGAT should reflect
the ComMission-approved rates resulting from the latest wholesale pricing docket in Arizona. These rates
were most recently set in Docket No. T-00000A-00-0194. If the CLEC interconnection agreement does not
include rates for the work or service requested, then Qwest can and should use SGAT rates, as these are
Commission-approved rates. However, even for rates included in an interconnection agreement, many
agreements provide that they shall be superseded by any Commission approved rates in a generic costing
docket. If Eschelon disputes whether Qwest is applying any charge correctly, it has the right to raise the
issue with the Commission."), Id. 1] 108 ("To the extent unapproved rates are contained in Qwest's SGAT,
Staff believes that they should be considered interim and subject to true up once the Commission approves
final rates. However, Staff does not believe that there should be any rates in the SGAT that Qwest has not
separately filed with the Commission, along with cost support, for prior review and approval. To allow
Qwest to simply put rates into effect, without the agreement of the CLEC in a particular case through a
negotiated interconnection agreement, could be a great impediment to competition."), Id. 1[123 ("... If
there are no rates agreed to in an interconnection agreement for certain services, then the SGAT, which
contains Commission approved rates, should be utilized."). The SGAT contains a Commission-approved
rate for expedites. See Hrg. Ex. E-3 (Webber/Demney) at .TW-C - AZ SGAT Exhibit A, p. 14 of 19 at

227 Hrg. Ex. S-1 (Staff Testimony), p. 32, line 19 - p. 33, line 10.

Staff said it concluded there is no "retail analogue" for unbundled loops. I-kg. Ex. S-l (Staff Testimony), p.
32, lines 21-23. Qwest's position has vacillated on this topic, but Qwest now claims: "Commission has
already determined that that DS1 Capable Loops and DS3 Capable Loops have a retail analogue;
specifically, DS1 and DS3 private lines, respectively." Hrg. Ex. Q-l (Albersheim Dir.), p. 12, lines 18-21.
Ms. Albersheim goes on to observe: "Just as with Eschelon, Qwest's retail customers often use these
private lines to provide multiple voice lines within an office. Thus, Eschelon and Qwest use these
comparable facilities to perform the exact same function." Id. lines 20-22. Qwest admits it provides
expedites to its retail private line customers. Although Qwest asserts that DSO loops have no retail
analogue, in CMP, Qwest said it performs expedites for both its "Retail" and "Access" customers. (See
Qwest Version 11 CMP Response, Art. A-2 at 000062, #3, to Hrg. Ex. E-1, Johnson Dir.). In any event,
per Qwest, whether a retail analogue exists is not the basis for Qwest's position, rather it is based on the
distinction between design and non-design services. See Hrg. Ex. Q-1, Albersheim Dir., p. 3, lines 13-17.
Qwest says DSO loops are design services, just as private lines are design services. Therefore, Qwest
admits the availability of expedites for design services and the issue then becomes the appropriate
wholesale rate (and whether, in some circumstances such as emergencies, there may be no additional
charge for unbundled loop expedites). The rate is discussed in the next section. (See also Row Nos. 36 &
37 to Exhibit 5 to this Brief.) Regarding the test applied by the FCC (which is no less rigorous when there
is no retail analogue than when there is one), see Row 34 and accompanying footnotes in Exhibit 5 to this
Brie f.
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1
2

3
4
5
6
7

8
9

service  performance to competitors can be  measured and monitored so tha t any
degradation of the  agreed upon level of service  is de tected and corrected.
Performance  measurements were  developed n the  271 collabora tive  workshops.
Each of the  measurements have  been given a  precise  definition, ca lled a
P e rforma nce  Indica tor De finition ("P ID"), tha t include s  spe cifica tion of the  unit
of measure , the  da ta  to be  utilized in the  measurement, and the  standard. The
standard may be  a  parity comparison of CLEC service  performance  with the
Qwest re ta il ana logue . When no re ta il ana logue  exists  the  standard is  a
benchmark.229

10 S ta ff recommends tha t a  "performance  measurement for expedites of Unbundled Loops

1 1 be  deve loped through CMP."230 Without the  kind of da ta  and ana lysis  described by S ta ff,

12 the re  is  no P ID to measure  performance  over time  or from which to conclude  whe ther

1 3 the re  is  a  pa tte rn and practice  of discrimina tion. If a  P ID is  deve loped for expedites  pe r

1 4 the  S taff" s recommendation, tha t kind of de termination could then be  made.

15 In the  meantime , pe r Esche lon's  discrimina tion cla im, Esche lon seeks to obta in

1 6 expedites  for unbundled loops, just as  Qwest re ta il customers obta in them for design

17 services, and to obtain them on just, reasonable, andnondiscriminatory terms - which

18 does not mean the same price as retail. Although Qwest takes the position that private

19 line  se rvice  is  the  re ta il ana logue  of an unbundled DSI Capable  Loop,23l Qwest

20

21

presumably would not cla im tha t it is  appropria te  to charge  the  same price  for the

unbundled loop as for the  re ta il service .232 In any event, the  Commission has approved a

22 lower wholesa le  ra te  for the  unbundled loop than the  higher re ta il ra te  for priva te  line .

23 The  same is  true  for other wholesa le  ra tes  tha t this  Commission has se t for UNEs. Resa le

229 Hrg. EX. s -1 (s ta ff Tes timony), p. 32, line  23 -- p. 33, line  10.

230 Hrg. Ex. S -1, S ta ff Conc lus ion #7, S ta ff Executive  S ummary.

231 Hrg. Ex. Q-1, Albe rs he im Dir., p . 12, line s  i8-20.

232 Cf. Hrg. Ex. E-1 (Albe rs he im Dir.), p . 12, line s  1-4.
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1 is  a lso provided not a t re ta il ra tes, but a t a  wholesa le  discount.233 Qwest does not perform

2 the  e nd us e r re ta il func tions  for a  whole s a le  s e rvice .

3 Like wis e ,  the  whole s a le  ra te  for e xpe dite s  s hould  be  lowe r tha n  the  re ta il ra te  for

4 expedites.234 The  requirement tha t Qwest provide  access to UNEs on nondiscrimina tory

5 temps means providing CLECs with the  same level of access as Qwest provides to its

6 retail customers, not at retail rates, but cost-based rates.235 At the hearing in the

7 Minnesota  a rbitra tion proceeding, Ms. Albershe im admitted tha t the  fact tha t the re  is a

8 diffe re nce  in  price  be twe e n  two s e rvice s  doe s not me a n tha t the  lowe r p rice d  s e rvice  is a

9 s upe rior s e rvice  for purpos e s  of de te rm ining whe the r tha t s e rvice  is  a  UNB236

10

11

D. The Public Interest is Served by Making Expedites Available at Cost-Based
Rates to all CLECs

12 In its  Compla int, Esche lon a lso asse rted tha t Qwest's  conduct is  not in the  public

13 inte rest and viola tes  public po1icy.237 If the  Commission finds tha t Qwest's  conduct in

1 4 im ple m e nting  a nd  e nforc ing  the  cha nge s  de s c ribe d  in  the  Com pla in t vio la te d  the  public

233 See, e.g., ICA Art. 1, 1]2.6.

234 Qwest has acknowledged that expediting service does not require any additional provisioning activities, it
merely involves performing the same provisioning activities more quickly than would otherwise be the
case. Exhibit MS-6, MN ICA Arbitration Transcript, Vol. II, p. 97, line 18 - p, 98, line 22 (quoted at Hrg.
Ex. E-4, Denney Reb., pp. 59-60). See also Complaint, 1[38, p. 12, lines 1-3 ["Qwest recovered its costs
through the Commission approved charges, because with an expedite Qwest performs the same work (as
the work included in the standard charge), but Qwest just performs that work earlier."].

235 Hearing Ex. E-4 (Denney Reb.), p. 45, line 7 -.- p. 46, line 9.

236 In the Matter of the Petition ofEscnelon Telecom, Inc. for Arbitration with Qwest Corporation, Pursuant to
47 USC. Section 252 oft re Federal Telecommunications ActofI996, Minnesota Public Utilities
Commission Docket No. P-5340, 421/IC-06-768, Hearing Transcript, Vol. 1, p. 26, lines 14-18, cited in
Hrg. Ex. E-4, Denney Reb., p. 51, FN 162.

See, e.g., Complaint, 1[21, p. 8, lines 18-20 (citing A.R.S. §40-334), 1[F, p. 13, line 22.237
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1

2

inte rest, a s  a lleged by Esche lon in its  Compla int, Qwest could not continue  the  conduct as

to  a ny CLECF"

3 Qwest a rgues tha t Esche lon is  somehow trying to ga in an unfa ir advantage  over

4 other CLECs tha t have  signed an amendment providing for a  $200 per day expedite

5
-39charge S taffs  recommendations, however, because  they provides tha t expedites

6 should be  ava ilable  to other CLECs and a t cost-based ra tes (consistent with the  re lie f

7 requested in Eschelon's Comp1aint240), offers no such unfa ir advantage . This is because

8 a ll CLECs will have  an opportunity to rece ive  a  cost-based ra te .

9 Ms. Albe rshe im te s tifie s : "And fina lly, forcing withdra wa l of ICA a me ndme nts ,

10

1 1

as recommended by S ta ff, would viola te  the  pla in language  of Section 251(a )(1) of

Telecommunica tions Act."241 This claim is incongruous coming 80m Qwest, which has

12 used its  re jection of orde rs  without prior Commission approva l of its  ra te  to force

13 amendments  with an unapproved ra te  upon CLECs. The  Commission has  the  authority to

14 order remedia l action to address  conduct tha t viola tes  public policy. In any event, the re  is

15 no need to require  withdrawal of ICA amendments  to make  expedites  ava ilable  a t cost-

16 based rates to all CLECs. Qwest uses contract amendments to increase rates, it can use

17 them to decrease  ra te s  a s  we ll. S ta ffs  Conclusion No. 2 in its  Executive  Summary re fe rs

18 to offe ring an "option" to a ll CLECs. This  option can be  in the  form of an amendment

19 (which Qwest should provide  to CLECs by notice  and post it on its  website , a s  it does

S ee  Compla int, 142, p. 13, lines  1-3: Conduc t tha t viola te s  the  public  inte re s t "denie s  Es che lon a n d o th e r
C LE C s  a me a n ingfu l opportmiity to c omple te ."

239 Tr. Vol. I, p. 178, line  23 - p. 199, line  4 (Mr. S tees e  opening).

240 S ee  Exhibit 4 to this  Brie f.

z41 Hrg. Ex. Q-2 (Albe rs he im Rab.), p. 18, lines  8-9.

238

52



1 with othe r ICA language  it makes  ava ilable , so tha t CLECs a re  aware  of the  option). Ifa

2 CLEC e lects  to amend its  ICA, it may ava il itse lf of the  option.

3 Staff' s  recommendations in its  Executive  Summary are  in the  public inte rest.

4

5
6

E. The ICA Does Not Permit Qwest to Unilaterallv Impose a Non-Cost Based
Charge on Eschelon For a Service that Qwest Provides to Itself and Its Retail
Customers.

7 In the  Qwest 271 case , the  Commission sa id tha t Qwest should not unila te ra lly

8 charge  CLECs ra tes  before  Qwest has separa te ly filed cost support for prior review and

9 approva1.242 Specifica lly, the  Commission, in adopting S taff recommendations, sa id:

1 0 "To a llow Qwest to s imply put ra te s  into e ffect, without the  agreement of the  CLEC in a

1 1 particular case  through a  negotia ted inte rconnection agreement, could be  a  grea t

12 impediment to competition."243 For one of the issues in that case, Qwest also attempted

1 3 to use  its  actions in CMP as a  defense  to CLEC concerns tha t a  Qwest CMP PCAT

1 4 change  resulted in the  imposition of cha rges . The  S ta ff sa id it "is  extremely concerned

15 tha t Qwest would implement such a  s ignificant change  through its  CMP process  without

16
. . . 2

poor Commls s lon  a pprova l." 44

17 The Commission has approved an ICE ra te  for expedites.245 The  expedite  ra te  is

18 still lis ted as  ICE in the  Qwest Arizona  SGAT,246 and Qwest was required to bring

242 Decision No. 66242, Docket No. T-00000A-97-0238 (Qwest's 271 application) (Sept. 16, 2003) (adopting
recommendations of Staff) at 11108, lines 18-19. The 271 case went on for approximately four years in
Arizona, and Mr. Steese, who participated in the Qwest-Eschelon 271 workshop, was "very involved" in
the 271 case and had "intimate familiarity" with it. See Transcript of July 27, 2006 Procedural Conference
in this matter, p. 28, lines 8-22.
Decision No. 66242, Docket No. T-00000A-97-0-38 (Qwest's 271 application) (Sept. 16, 2003) (adopting
recommendations of Staff) at 11108, lines 19-21.

244 Decision No. 66242, Docket No. T-00000A-97-0-38 (Qwest's 271 application) (Sept. 16, 2003) (adopting
recommendations of Staff) at 11109, lines 22-23,cited in Complaint, p. 6 at footnote 1.

245 PhaseII UNE Cost Docket,Phase II Opinion and Order, Decision No. 64922, June 12, 2002, p. 75.
Expedite charges are subj et to this order, because Qwest "offered in this docket on an ICE price basis" the

243
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1 changes to the  SGAT to the  Commission before  unila te ra lly implementing them.247

2 Qwest has not sought Commission approval to change  tha t wholesa le  ra te  before

3 implementing a  re ta il ra te  for wholesa le  customers . When Qwest previously

4 The ICA provides tha t "expedite  charges may app1y.,,248 Qwest acknowledges

5 that this language enables it to assess a  separate charge to expedite a  loop order.249

6 Qwest a lso acknowledges  tha t the  ICA does  not provide  expedite  cha rges  "will" apply

7 and that dley may not app1y.250 As to when charges may and may not apply, and as to the

8 amount of die  charge , the  ICA provides broadly tha t charges must be  in accordance  with

9 the  law, including Commiss ion rule s  and regula tions .1 Fede ra l law provides  access  to

246

247

provision of expedites. See id., In the Matter oflnvestigation into Qwest Corporation 's Compliance with
Certain Wholesale Pricing Requirements for Unbundled Nehvork Elements and Resale Discounts,ACC
Docket No. T-00000A-00-0194 Phase II ("Phase II UNE Cost Docket"), Direct Testimony of Robert F.
Kennedy ("Kennedy Direct"), Qwest Corporation, March 15, 2001, p. 1. See also Exhibit DD-4 to Hrg.
EX. E-4 (Denney Reb.), Hrg. Ex. E-4, Denney Rab., p. 40, line 7 - p. 42, line 6.
See Hrg.
Expedite rate element (which is listed as "ICE" with a reference to footnote 5).
See 271 Opinion and Order, Arizona Decision No. 66201 in ACC Docket No. T-00000A-97-0238, p. 28
("It is further ordered that Qwest Corporation's SGAT, as modified from time to time after Commission
approval,shall remain available, as the standard interconnection agreement,until the Commission
authorizes otherwise.") (emphasis added). See also Decision No. 66242, Docket No. T-00000A-97-0_38
(Qwest's 271 application) (Sept. 16, 2003) at 111] 105-106 & 108. Despite this order and without prior
Commission approval, Qwest unilaterally announced in a Level 1 CMP notice (effective immediately) that
the SGAT (which includes the ICE expedite rate - see previous footnote) is no longer available for opt-in.
See Hrg. Ex. E-7.

248 ICA, Attachment 5 (Hrg. Ex. E-8), S ec tions  3.2.4.2.1, 3.2.4.3.1, 3.2.4.4.

249 Tr. Vol. 11, p. 229, line  18 .- p. 230, line  19 (Albers he im).

250 Tr. Vol. 11, p. 229, line  19 - p- 230, line  4 (Albers he im).

ICA, Att. 1, 111 .1, Exhibit 2 to this Brief. In addition to the Commission's cost orders (see, e.g. the next
footnote below), the Commission has made rulings regarding the SGAT. See 271 Opinion and Order,
Arizona Decision No. 66201 in ACC Docket No. T-00000A-97-0238, p. 28 ("It is further ordered that
Qwest Corporation's SGAT, as modified firm time to time after Commission approval,shall remain
available,as the standard interconnection agreement,until the Commission authorizes otherwise.")
(emphasis added). Despite this order and without prior Commission approval, Qwest unilaterally
announced in a Level 1 CMP notice (effective immediately) that the SGAT is no longer available for opt-
in. See Hrg. Ex. E-7. The SGAT includes the ICE expedite rate. See Hrg. Ex. E-3 (Webber/Denney) at

"ICE," with a reference to footnote 5 referring to the cost docket). In Qwest's offering for CLEC ICA
negotiations, (Qwest's "template"), Qwest lists its $200 per day expedite charge. See Hrg. Ex. E-2
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1 UNEs must be  provided on te rns and conditions tha t a re  just, reasonable , and

2

3

nondiscrimina tory. 252 This  Commission has  approved an Individua l Case  Basis  ("ICE")

ra te  for expedites until a  ra te  for expedites is  developed in Phase  III of the  cost docket.253

4 The  cost testimony in this  case  se rves severa l purposes. At a  minimum, it shows

5 tha t Qwest's  proposed ra te  of $200 per day expedited - which Qwest does not even

6 a ttempt to cla im is  cost based .- is  excessive  and inconsistent with the  Commission's  cost

7 orde r rega rding expedite s . Mr. Denney provided seve ra l points  of comparison to show

8 the  excessiveness of Qwest's proposed ra te .254 It a lso shows that there  may be

9 circumstances when no additional charge  is  warranted based on costs, such as when

10 Qwest has not shown costs  a re  not a lready recovered in exis ting ra tes . And, it shows tha t

11 not only is  it not discrimina tory to not charge  a  re ta il ra te  to wholesa le  customers , but

12 also that is violates sound cost principles and nondiscrimination requirements to do so.

13 Without repea ting a ll of the  te stimony about costs  he re , Esche lon will summarize  three

1 4 points: (1) the  purpose  of the  amendment is  to impose  a  fee  to replace  the  Commission

15 approved ICE ra te  without firs t obta ining a  new approved ra te  from the  Commission,

16 e ve n though Qwe st cla ime d its  purpose  wa s  to confe r Esche lon's  willingne ss  to pa y; (2)

Id. (a) ("rates, terms, and conditions that are just, reasonable, and nondiscriminatory"), Id. (b)(1)
(established by the state commission pursuant to the forward-looking economic cost-based pricing

253 Phase 11 UNE Cost Docket,Phase II Opinion and Order,Decision No. 64922, June 12, 2002, p. 75.
Expedite charges are subject to this order, because Qwest "offered in this docket on an ICE price basis" the
provision of expedites. See id., In the Matter oflnvestigation into Qwest Corporation 's Compliance with
Certain Wholesale Pricing Requirements for Unbundled Network Elements and Resale Discounts, ACC
Docket No. T-00000A-00-0194 Phase II ("Phase II UNE Cost Docket"), Direct Testimony of Robert F.
Kennedy ("Kennedy Direct"), Qwest Corporation, March 15, 2001, p. 1. See also Exhibit DD-4 to Hrg.
Ex. E-4 (Denney Reb.).

254 See Hrg. Ex. E-4 (Denney Reb.), pp. 58-62.
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1 Finding there  is  no additiona l charge  for emergency-based expedites  is  consis tent with

2 cost-based rates, (3) Qwest has an obligation to provide nondiscriminatory expedited

3 service , and (4) It is  not discrimina tory to have  a  separa te  (and diffe rent) ra te  for a

4 wholesa le  and re ta il.

5
6

1. The Purpose of the Qwest Amendment is to Impose an Unapproved
Fee and Circumvent Commission Approval of Rates

7 Ms. Albershe im asserted tha t the  purpose  of the  ICA amendment was to

8 "confinn"255 Esche lon's  willingness  to pay for expedite s . Until a  ra te  is  e s tablished in a

9

10

diffe rent docket, Eschelon has clearly expressed its  willingness to pay a  separa te  and

distinct expedite  charge .256 It la id those  charges out in writing for Qwest.257 Contra ry to

11 Qwest's  cla im tha t Esche lon is  unclea r about whe the r it will pay if the  costs  a re  a lready

12 recovered in existing ra tes ,258 Esche lon explicitly sa id tha t in the  inte rim it will pay a

13 separa te  charge  - even when it leads to double  recovery because the  separate  charge is

1 4 a ls o  inc lude d in  the  ins ta lla tion  NRC259 Th e  d we re n e e is  tha t Es che lon a s s e rts  tha t the

15 separa te  expedite  inte rim charge  should be  de te rmined using TELRIC cost principles  and

16 Commission-approved rates for those activities, whereas Qwest has implemented an

17 excessive, unapproved "market" based rate. No amendment is needed, as the existing

255 Tr. Vol. 11, p- 273, lines 5-11 and p. 293, lines 17-22 (Albersheim).
Qwest is well aware of this fact. See, e.g., Decision No. 66242, Docket No. T-00000A-97-0-38 (Qwest's
271 application) (Sept. 16, 2003) at 1[106 ("Eschelon clarifies that it does not object to the application of
Commission approved rates.").

257 See Hrg. Ex. E-1, A-7, at 000137-000139 (Eschelon letter indicating that "whenever Eschelon requests an
expedite for an unbundled loop order and Qwest grants the request," Eschelon will pay the Commission-
approved rates for the work and activities to perform the expedite. The Commission has approved
proceeding on an Individual Case Basis (ICE). Hrg. Ex. E-4 (Denney Reb.), p. 40, line 7 - p. 42, line 6.
The approach identified by Eschelon in its letter is how ICE pricing should work.

258 Tr. Vol. II, p. 296, lines 14-19 (Mr. Steese objection).
259 See Hrg. Ex. E-1, A-7, at 000138, offering to pay a dispatch charge and stating: "When the dispatch cost is

included in the installation charge, this is double recovery by Qwest." Even though costs for labor to
expedite may already be included in the installation charge for re-installing service, Eschelon offered to
both pay that installation charge and to pay the half hourlyrate for time due to the expedite itself. See id.

256
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1 ICA a llows Qwest to cha rge  Commission-approved ra te s , including the  expedite

2 charge .260 Qwest admits tha t the  "current agreement a llows for charges."261 Therefore ,

3 the  purpose  of the  Qwest amendment is  not to establish an ability to charge  or to confirm

4 Esche lon's  willingne ss  to pa y.

5 The true  purpose  of the  amendment came out clearly a t the  hearing. Mr. S teese

6 s a id :

7
8
9

But wha t did change  management do with Vers ions  27 and 30?  Qwest told the
CLEC community uniformly, if you don't agree  to pay a  ce rta in fee , $200 pe r day
per expedite , we 're  going to re ject the  order.262

10 Ms. Albe rshe im sa id:

11
12

The change at issue here is the imposition of thefee to expedite orders for design
services.263

260

261

262

When Commission-approvedrates donot appear in the ICA, Qwestcharges them pursuant to the Rates and
Charges General Principle that charges must be in accordance with Commission rules and regulations. See
ICA, Art. 1, 111 .1, Exhibit 2 to this Brief See Tr. Vol. I, p. 138 (Denney), lines 22-24, Hrg. Ex. E-3
(Webber/Denney Dir.), p. 41 at footnote 44. See also Hrg. Ex. #-4 (Denney Reb.), DD-8, p. 5 (last full
paragraph) (explaining application of Commission-approved rates from UNE cost cases and pointing out
the difference between properly applying Commission-approved rates versus unilaterally imposing
unapproved rates). See also Decision No. 66242, Docket No. T-00000A-97-0238 (Qwest's 271
application) (Sept. 16, 2003) at 11105 ("In its Report and Recommendation, Staff stated that the rates
included in the SGAT should reflect the Commission-approved rates resulting from the latest wholesale
pricing docket in Arizona. These rates were most recently set in Docket No. T-00000A-00-0194. If the
CLEC interconnection agreement does not include rates for the work or service requested, then Qwest can
and should use SGAT rates, as these are Commission-approved rates. However, even for rates included in
an interconnection agreement, many agreements provide that they shall be superseded by any Commission
approved rates in a generic costing docket. If Eschelon disputes whether Qwest is applying any charge
correctly, it has the right to raise the issue with the Commission."), Id. 11108 ("To the extent unapproved
rates are contained in Qwest's SGAT, Staff believes that they should be considered interim and subj et to
true up once the Commission approves final rates. However, Staff does not believe dirt there should be
any rates in the SGAT that Qwest has not separately filed with the Commission, along with cost support,
for prior review and approval. To allow Qwest to simply put rates into effect, without the agreement of the
CLEC in a particular case through a negotiated interconnection agreement, could be a great impediment to
competition."), Id. 11123 ("... If there are no rates agreed to in an interconnection agreement for certain
services, then the SGAT, which contains Commission approved rates, should be utilized."). The SGAT
contains a Commission-approved rate for expedites. See Hrg. Ex. E-3 (Webber/Denney) at JW-C - AZ

reference to footnote 5).
Tr. Vol. II, p. 273, lines 9-10.
Tr. Vol. I, p. 168, line 23 - p. 169, line 2 (Mr. Steese opening).
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1 The problem is  tha t Qwest used CMP as a  vehicle  to establish a  fee  for wholesa le

2 services. It then re jected orders in an a ttempt to extract an amendment, instead of

3 see ldng prior Commission approva l. If Qwest wished to begin cha rging for expedite s

4 tha t it had previously provided without additiona l cha rge , the  remedy provided for under

5 the  contract was to pursue  dispute  resolution264 or to pe tition the  Commission for

6 arbitra tion,265 not to withhold se rvice  tha t the  contract requires  Qwest to provide . As

7 Commission s ta ff obse rved regarding the  Rehabilita tion Cente r example : "Qwest should

8 have  expedited the  request flrs t and then followed up a fte rwards with the  dispute

9 re solution process . Clea rly, [Named Customer] should have  been thought of firs t,

10 especia lly given the  nature  of the  customer's business."266

1 1

1 2

z. A Finding that There is No Additional Charge for Emergencv-Based
Expedites is Consistent with Cost-Based Rates.

13 In some cases, applying an ICE ra te , there  would be  no additiona l charge  (over

14 and above  the  insta lla tion charge) for the  expedite , because  Qwest does not incur

15 additional costs that are not already recovered. This is the case with emergency

16 situations. As discussed above, Qwest provides emergency-based expedites (for no

17 additiona l charge) only when resources a re  ava ilable  and, if no resources a re  ava ilable ,

18 Qwest re jects  the  order. There fore , Qwest incurs  no cost to add resources.267 An ICE

19 ra te  would re sult in a  cha rge  if the  CLEC is  then willing to pay an additiona l cha rge  to

263 Tr. Vol. I, p. 191, lines  16-17 (Albers he im) (emphas is  added).

264 ICA, Attachment 1, S ec tion 1.2, Tr. Vol. II, p . 242, line  9 -- p. 243, line  1 (Albe rs he im).

265 ICA, P a rt A, S ec tion 27.1, S ta ff Direc t (Hrg. Ex. S -1), p. 34, lines  14-19.

266 S ta ff Direc t (Hrg. Ex. S -1), p. 34, lines  19-21 s ee  a ls o S ta ff Dire c t (Hrg. Ex. S -1), p . 36, line  22 - p . 37,
line  2  ("But s inc e  CLEC Inte rc onne c tion Agre e me nts  a re  volunta rily ne gotia te d or a rbitra te d, a n a lte rna tive
Qwes t may have  chos en, ra the r than trying to force  Es che lon into s igning an amendment, could have  been
to take  the  is s ue  to a rbitra tion unde r the  te rms  of the  Qwes t-Es che lon Inte rconnec tion Agreement.")

267 Hrg. Ex. E-4, Denney Reb., p. 39.
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1 make resources ava ilable  and Qwest makes them ava ilable  for the  purpose  of providing

2 the  expedite .

3 That Qwest provided emergency expedites without assessing a  separa te  charge

4 does not mean tha t Esche lon was ge tting expedites  "for free ." Costs  may be  recovered

5

6

through an explicit ra te  or implicitly, through cost factors  tha t a re  used to deve lop another

ra te .268 In order to recover a  separa te  charge  for an activity, Qwest must first show tha t

7 the  cost of performing tha t activity is  not a lready recovered in an existing ra te .269 Where

8 there  is  an existing process for which there  is  no explicit charge , as  there  was for

9 emergency expedites, it is reasonable to assume that costs associated with that process are

10 a lready included in cost factors .270 The  burden is  on Qwest to show otherwise  if it wishes

11 to recover a  separa te  charge  in addition to the  approved insta lla tion charge .

12
13

3. Expedited service is a means by which Eschelon obtains access to
UNEs.

1 4 The  fede ra l Act require s  Qwest to provide  "nondiscrimina tory access  to ne twork

15 elements on an unbundled basis a t any technica lly feasible  point on ra tes, te rms, and

16 conditions  tha t a re  jus t, rea sonable , and nondiscrimina tory."27 "Access" to an unbundled

17
. . . . . 272

ne twork e le me nt conce rns  the  ma nne r m whlch the  e le me nt is  provls lone d. Th e

268 Tr. Vol. 1, p. 141, line 24 -- p- 142, line 7 (testimony of D. Denney).
269 Hearing Exhibit E-5 (transcript excerpts from Arizona arbitration hearing between Eschelon and Qwest) at

p. 200, lines 16-20, Hearing Exhibit E-6 (transcript excerpts from Washington arbitration hearing between
Eschelon and Qwest), p. 193, line 23 -- p. 194, line 2.

270 Tr. Vol. I, p, 142, lines 5-10 (testimony of D. Denney).
47 U.S.C. §251(c)(3).

272 See First Report and Order,In the Matter oflmplementation of the Local Competition Provisions in the
Telecommunications ActofI996, CC Docket No. 96-98 (August 8, 1996)("First Report and Ora'er") at1]
268 ("We conclude that we should adopt our proposed interpretation that the terms 'access' to network
elements 'on an unbundled basis' mean that incumbent LECs must provide the facility or functionality of a
particular element to requesting canters, separate from the facility or functionality of other elements for a
separate fee."), 'H269 ("We further conclude that 'access' to an unbundled element refers to the means by

271
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1 incumbent's duty to provide nondiscriminatory access to unbundled network elements

2 includes  the  time  within which the  e lement is  provided. To tha t end, the  FCC's  is le s

3 implementing this  section of the  Act provide :

4

5
6
7
8
9

Where applicable, the terms and conditions pursuant to which an
incumbent LEC offers to provide access to unbundled network elements,
including but not limited to, the time within which the incumbent provides
such access to unbundled network elements, shall, at a minimum, be no
less favorable to the requesting carrier than the terms and conditions under
which the incumbent LEC provides such elements to itself

10

11

The  North Carolina  s ta te  commission has  dea lt specifica lly with the  obliga tion to

provide  expedited se rvice  on a  non-discrimina tory basis .274 In a rbitra ting an

12 inte rconnection involving Be llS outh, the  North Ca rolina  commiss ion found tha t

13 BellSouth was required under the  Te lecommunica tions Act to provide  expedited se rvice

14 pursuant to S ection 251. Be llS outh sought reconside ra tion of tha t conclusion, a rguing

15 tha t it had no obliga tion under Section 251 to expedite  se rvice  orders and tha t its  only

16 requirement under Section 251 was to provide  se rvice  according to its  s tandard

17 interva1s.275 BellSouth a lso argued, as Qwest argues here , tha t since  it had no obligation

1 8 under Section 251 to provide  expedited se rvice , it had no obliga tion to provide  such

19 se rvice  a t TELRIC ra te s  and tha t it could mee t its  nondiscrimina tory obliga tion by

20

21 commission re jected Be11South's  a rgtunents  and a ffined its  conclusion tha t expedited

22 se rvice  is  subject to the  nondiscrimina tion obliga tions of Section 251, s ta ting, "The

which requesting carriers obtain an element's functionality in order to provide a telecommunications
service.").

273 47 C.F.R. §51.313(b) (emphasis added).

274 Re NewSouth Communications Corp., 2006 W L 707683 (N.C.U.C. February 8, 2006).

275 ld. at *43.
z76 Id. at *44.
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1 Commission a lso be lieves tha t expediting se rvice  to customers is  s imply one  method by

2 which BellSouth can provide  access to UNEs and tha t, s ince  Be llSouth offe rs  se rvice

3 expedites to its  re ta il customers, it must provide  se rvice  expedites a t TELRIC ra tes

4 pursuant to Section 251 and Rule 51 .311(b)."277

5 Qwest contends tha t it has no obliga tion to provide  service  a t less than the

6 standard inte rva l and, accordingly, expedites a re  a  "superior se rvice" tha t is  not subject to

7 the  requirements of Section 251 .278 Qwest re lies on the  decision by the  Eighth Circuit in

8 the  Iowa  Utilitie s  Boa rd case279 for the  proposition that Section 251 does not require

9 ILE Cs to provide  CLECs with "superior se rvice ."280 Qwest's argument misreads the

10 Eighth  Circuit's  de c is ion .

11 In Iowa Utilities Board, the Eighth Circuit held, among other things, that Section

12 251 does not require  incumbents to provide  unbundled ne twork e lements and access to

13 unbundled network elements at levels of quality superior to what the incumbent provides

14 itsem281 Qwest does not cla im here  that expedites are  superior to the  service  that Qwest

15 provides  to itse lf (i.e ., to its  re ta il customers). To the  contra ry, it is  undisputed tha t Qwest

16 provides expedites to its re ta il customers in the  ordinary course  of its 'business2g2 and that

277 Id. at*47, see also Re Verizon Delaware , Inc., 2002 WL 31521484 at *l2 (Del. Pub.Serf. Comm'n 2002)
(requiring cost-based rate for expedited CLEC service orders).

278 Tr. Vol. I, p. 177, lines  19-23 ("And s o they're  a s king Qwes t to put s eMce  111 place  for unbundled loops
fas te r than is  neces s a ry by the  ac t. By definition tha t is  s uperior s e rvice , and tha t means  marke t-bas ed ra tes
s hould apply." (Qwes t couns e l's  opening s ta tement), s e e  a ls o Tr. Vol.  III,  p .  492 , line s  11-18  (te s timony of
T .  Million ) .

279 Iowa Utilities Board v.AT&T, 120 F.3d 753 (8th Cir. 1997), aff'd in part and rev'd in part, 525 U.S. 366
(1999) (Iowa Utilities Board).

280 T. Million Direct (Hrg. EX. 0-7), p- 3, line 27 -- p. 4, line 6.
281 120 F.3d at 812.
282 Tr, Vol. I, p . 199, line s  2-7 (Albe rs he im):

Q. Qwes t provides  expedite s  to its  re ta il cus tomers  a s  a  regula r pa rt of its  bus ines s ,
is  tha t right?

A.  Ye s .
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1 it is  necessary for CLECs to be  able  to obta in expedited se rvice  in order to be  able  to

2 effective ly compete .283 Because  Qwest provides expedited service  to its  re ta il customers,

3 expedites a re  not a  "superior se rvice" as the  Eighth Circuit used tha t te rm.

4 In a rbitra tion proceedings be tween Esche lon and Qwest, the  Minnesota

5 Commission easily disposed of Qwest's  "superior se rvice" a rgument, exposing the  fa llacy

6 on which tha t a rgument is  based:

7
8
9

10
11
12
13
14
15
16

In a rguing tha t expediting a  UNE is  a  "supe rior se rvice" which Qwest is
not obliga ted to provide  -- and ce rta inly not obliga ted to provide  a t cost -.
Qwest misapplies a  te rm of a rt. As noted above , the  8th Circuit and the
FCC concluded tha t the  1996 Act does not provide  a  basis  for the  FCC to
require  ILE Cs to offe r "supe rior" se rvice  .- tha t is , to build facilitie s  for
CLECs  if the  ILE would not build compa ra ble  fa cilitie s  for its e lf In
contrast to those  circumstances, Qwest not only provides expedited service
for itse lf Qwe st offe rs  the  se rvice  to othe r on its  ta riff The  conce rns
articula ted by the  8111 Circuit and the  FCC regarding "superior service"
have no relevance to this issue.284

17
18

4. It is not discriminatory to have a separate (and different) rate for
wholesale and retail.

19 Ms. Albe rshe im te s tified tha t it is  the  "e ssence  of non-discrimina tion" to cha rge

20 the  same price  for re ta il and wholesa le , and tha t to provide  expedites for loops a t a  lower

21 ra te  than the  re ta il ra te  would constitute  superior service .285 Under fede ra l law, the  te rms

22 and conditions under which Qwest provides  Esche lon with access  to unbundled ne twork

Q. It provide s  e xpe dite s  to re ta il cus tome rs  who a re  purcha s ing DS 1 priva te  line s ,
correct?

A.  Ye s .

See also Tr. Vol. III, p. 517, line 18 .- p. 518, line 2 (testimony of T. Million).
283 Tr. Vol. 11, p. 254, lines 6-11 (Albersheim).
284 Minne s ota  Arbitra tion, Orde r Re s olving Arbitra tion Is s ue s , Re quiring File d Inte rconne ction Agre e me nt,

Opening Inves tiga tions  and Refe rring Is s ue  to Contes ted Cas e  P roceeding (March 30, 2007) a t p. 18, s ee
a ls o Arbitra tors ' Report a t 11221 ("When Es che lon reques ts  an expedite , it wit] be  for acces s ing a  UNE.

TELR IC  ra te s .").

See Hrg. Ex. Q-1 (Albersheim Dir.), p. 12, line 2. See id. p. 12, line 4 ("This is the essence ofnon-
discrimination.").

285
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1 e lements must be  no less favorable  than the  te rms and conditions under which Qwest

2 provides access The  re levant comparison, for purposes of de te rmining

3 whe the r cha rge s  a re  d is crim ina tory,  is  be twe e n the  cha rge s  fa ce d by CLECs  a nd the

4 expedite  charges that Qwest incurs when it expedites service  to a  re ta il customer.287

5 Qwest acknowledges that its $200 per day expedite  ra te  is not a  cost-based ra te .288

6 According to Qwest, the  ra te  is intended to reflect "what the  market will bearas289 and is

7 s e t a t a  le ve l "tha t gua ra nte e s  tha t only thos e  cus tom e rs  for whom  the  priority to  e xpe dite

8
- - . 290a n orde r is  ve ry high w111 reques t the  s e rvlce ." When Qwest expedites se rvice  for one

9 of its retail customers, it faces only its cost to expedite the service, Qwest does not

10 "charge" itse lf a  $200 per day ra te  for an expedite .291 Thus, it is  discrimina tory for Qwest

11 to charge Eschelon the same $200 per day rate that it charges its retail customers292

287 Denney Rebuttal (Hrg. EX. E-4), p. 45, line 7 .- p. 46, line 9.

288 Million Direct (Hrg. Ex. Q-7), p- 7, lines 15-21.

289 Million Direct (Hrg. Ex. Q-7), p. 6, lines 11-14.

290 Million Direct (Hrs Ex. Q-7), p. 8, lines 4_6.

291 Denney Rebuttal (Hrg. Ex. E-4), p. 46, lines 3-6.

292 In his opening statement, Qwest's counsel suggested that Eschelon's "discrimination claim has been moved
to the s ide" and that "[W]e just got done hearing their witnesses, and we did 'r hear a  s ingle  person ta lk
about discrimina tion." Tr. Vol. I, p. 166, lines 16-18 and p. 167, lines 18-21 (emphasis added). In fact,
only a few transcript pages before counsel's assertion that no Eschelon witness had talked about
discrimination, Mr. Denney, on cross examination by Staff counsel, explained Eschelon's allegation of
discrimination as  follows:

Well, I mean, I think when you look at -- for us to really look at discrimination,
you look at -- I mean,I kind of think of Qwest as two pieces. There'sQwest a
retail provider and there's Qwest a wholesale provider. And though I know
Qwest isn't structured like this, in my mind, in essence, Qwest the wholesale
provider provides service to its retail arm and it provides things to us.

And so the question -- the question on discrimination, in my mind, is really how
does Qwest provide service to itself? What is the economic cost -- in terms of
expedites, what is the economic cost to Qwest of performing an expedite, not
what does Qwest charge its end user down the road.

To compare kind of a retail rate and a wholesale rate, those are arguments about
-- not really about discrimination but about, you know, price squeeze. You
would get into that type of debate. But it's really the comparison between what
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1

2

because , in doing so Qwest is  providing itse lf with more  favorable  expedite  te rms (i.e .,

Qwest incurs a  lower expedite  cost) than it is  providing to Eschelon.293

3 Before  this  case , Qwest recognized its  obliga tion to provide  expedites  a t cost-

4 based ra tes . In 2001, Qwest confirmed tha t expedites  were  part of accessing unbundled

5 ne twork e lements  when it a sked the  Commission to establish an Individua l Case  Basis

6 ("ICE) ra te  for expedite s . In support of this  reques t, Qwest's  witness , Robe rt Kennedy,

7 lis ted expedites  as  be ing included in the  ca tegory of unbundled ne twork e lements ,

8 indica ting Qwest's  understanding tha t expedites  were  subject to cost-based pricing.294 In

9 tha t same docke t, the  Arizona  Commission ordered tha t "Qwest is  directed to deve lop

10 cost s tudies  for a ll se rvices offe red in this  docke t on an ICE price  basis  in Phase  III.

11 Qwest should make every effort to develop reasonable  cost-based prices for such services

1 2
. , . . . . . . 295

even if it has 11ttle or no experience actually provlslomg the service." Because

13 expedites were  among the  se rvices offe red on an ICE basis , die  Commission's  order to

1 4 provide  a  cost s tudy applied to expedites .296 Qwest, in its  Arizona  SGAT, sta tes , in

15 connection with the  ICE expedite  ra te , "Ra tes  for this  e lement will be  proposed in the

16 Arizona  Cost Docke t Phase III."297 Although Qwest acknowledges  tha t it is  possible  to

is the economic cost for Qwest to provide it to itself, and that's the comparison
with what the rate is. And we know it's not $200 to do that.

Tr. Vol. I, p. 150, lines 5-24. Mr. Denney also discusses discrimination in his refiled direct (adopted) at
pp. 24-36 and his profiled rebuttal at pp. 43-55, both of which have been admitted into the record in this
proceeding. Qwest's claim that Eschelon's discrimination claim "has been moved to the side" is without
basis.
Denney Rebuttal (Hrg. Ex. E-4), p. 46, lines 10-12 ("Cha.rging Eschelon a non-cost based, retail price that
is higher than Qwest's own expedite costs would violate rule § 51.313 because this price constitutes terms
that are less favorable than terns faced byQwest in expediting its own orders.",see also Denney Rebuttal
(Hrg. Ex. E-4), p. 57, line 17 - p. 58, line 4.

294 Denney Rebuttal (Hrg. Ex. E-4), p. 40, line 2 -- p. 41 , line 2 and Exhibit DD-4.
295 Denney Rebuttal (Hrg. Ex. E-4), p. 41, lines 3-9 and Exhibit DD-4.
296 Denney Rebuttal (Hrg. Ex. E-4), p. 41, lines 9-10.
297 Denney Rebuttal (Hrg. Ex. E-4), p. 41, line ll .- p. 42, line 6.

293
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1 produce  a  cost s tudy for expedites  .- having filed an expedite  cost s tudy in Minnesota

2 pursuant to the  Minnesota  Commission's  orde r -- its  cost witness , Ms. Million, s ta ted tha t

3 Qwest has no intention to produce a cost study for expedites in connection with Ar'izona's

4 Phase III cost docket, notwithstanding the Arizona Commission's order that Qwest make

5
298 . . . . . . .

"e ve ry e ffort" to do so. Consls tent wlth the  Commlsslon's  poor orde r on thls  Issue , the

6 Arizona  Commission S taff has recommended tha t the  expedite  ra te  should be  considered

7 in the  next cost docke t.299 The  Commission should aga in confirm Qwest's  obliga tion to

8 provide expedited loops at cost-based rates.

9 The  nondiscrimina tion requirement of S ection 251(c)(3) includes  the  obliga tion to

10 provide  unbundled ne twork e lements  on te rms and conditions  tha t provide  CLECs with a

1 1 meaningful opportunity to compete .300 The  adverse  impact of charging Esche lon the

12 same non-cost based expedite rate that Qwest charges its retail customers on Eschelon's

1 3 ability to compete is manifest. Eschelon and Qwest compete in the retail market and this

14 competition includes an ability to offe r expedited se rvice  to re ta il customers  on

1 5 competitive terms. By charging Eschelon a wholesale expedite price that exceeds the cost

298 Tr. Vol. 111, p. 509, line  13 .-. p- 512, line  7 (te s timony ofT. Million).

S ta ff Dire c t (Hrg. Ex. S -l), p. 40 .

300 S e e  Firs t Re port a nd Orde r a t ii 3 15:

[A]t a minimum, whatever those terms and conditions are, they must be offered
equally to all requesting carriers, and where applicable, they must be equal to
the terms and conditions under which the incumbent LEC provisions such
elements to itself. We also conclude that, because section 251(c)(3) includes the
terms "just and reasonable," this duty encompasses more than the obligation to
treat carriers equally. Interpreting these terms in light of the 1996 Act's goal of
promoting local exchange competition, and the benefits inherent in such
competition, we conclude that these terms require incumbent LECs to provide
unbundled elements under terms and conditions that would provide an efficient
competitor with a meaningful opportunity to compete. **** We reach this
conclusion because providing new entrants, including small entities, with a
meaningful opportunity to compete is a necessary precondition to obtaining the
benefits that the opening of local exchange markets to competition is designed to
achieve.

299
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1 of providing the  expedite , Qwest is  ga ining an unfa ir advantage  because  Qwest the

2 diffe rence  be tween the  wholesa le  price  and Qwest's  cost represents  a  profit to Qwest.

3 The advantage  to Qwest would be  the  same as the  advantage  tha t Qwest would have  if it

4 cha rge d a bove -cos t ra te s  for UNE loops  a nd othe r UNE e le me nts  - a  s itua tion tha t the

5

6

unbundling  ru le s  a nd  TELRIC pric ing  a re  de s igne d to  a void .301 The  c la im tha t "Es che lon

is  a ctua lly ge tting s upe rior ra te s  a nd conditions "302 is  ba s e d on a  fa ls e  compa ris on

7 be twe e n a  re ta il price  a nd a  whole sa le  price .303

8

9
10
11

III. CONCLUSION:
THE COMMISSION SHOULD ADOPT THE RECOMMENDATIONS

OUTLINED IN THE EXECUTIVE SUMMARIES
TO THIS BRIEFAND TO STAFF TESTIMONY

12 For all the reasons stated, the Commission should adopt the recommendations

13 outline d  in  the  Exe cutive  S umma ry of Re lie f Re que s te d  to  th is  Brie f. The y a re  cons is te n t

14 with th is  Commis s ion 's  pre vious  orde rs , the  fa c ts , a nd the  la w, a s  we ll a s  the

15 recommendations in S taff" s Executive  Summary.

301 D. Denney Rebuttal (Hrg- Ex. E-4), p. 46, lines 10-20.

302 Albersheim Direct mtg. Ex. Q-1), p- 13, line 18.

D. Denney Rebuttal (Hrg. EX. E-4), p. 47, lines 1-3.303
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EXHIBIT 1

ICA PROVISIONS ARIZUNA
This  is  Exhibit 1 to Esche lon's  Compla int (April 14, 2006). It wa s  a lso a n a tta chme nt to
Esche lon's  March 21 , 2006 Esca la tion and Dispute  Resolution Le tte r to Qwest. See  Art.

A-7 a t 000134-000136 in Hrg. Ex. E-l (Johnson Dir.).



ICA PROVISIONS _ ARIZONA
(See footnotes for C()/MN/QR/UT/WA)

E XCE RP TS  FROM ATTACHME NT 5  (BUS INE S S  P ROCE S S  RE QUIRE ME NTS )

3.2.2 Service Migrations and New Customer Additions

3.2.2.12 Expedite Process: U S WEST and CO-PROVIDER shall mutually develop expedite
procedures to be followed when CO-PROVIDER determines an expedite is required to meet
subscriber service needs

3.22.13 Expedites: U S WEST shall provide CO-PROVIDER the capability to expedite a service
order. Within two (2) business hours after a request from CO-PROVIDER for an expedited order
U S WEST shall notify COPROVIDER of U S WEST's confirmation to complete, or not complete
the order within the expedited interval

3.2.4 Due Date

3.2.4.2 For those services and circumstances that U S WEST and COPROVIDER agree shall be
handled by the standard interval process, U S WEST shall supply CO-PROVIDER with standard
due date intervals on a nondiscriminatory basis to be used by CO-PROVIDER personnel to
determine service installation dates. Under those circumstances U S WEST shall complete the
provisioning within the standard interval

3.2.4.2.1 If CO-PROVIDER requests a due date earlier than the standard due date
interval, then expedite charges may apply

3.2.4.3 For those services and circumstances that U S WEST and COPROVIDER agree shall be
handled by the requested/committed due date process, CO-PROVIDER may request a due date
on each order. U S WEST will provide an offered due date on a nondiscriminatory basis. If
CO-PROVIDER accepts the offered due date then such date shall become the committed due
date. U S WEST will complete the order on the committed due date unless otherwise authorized
by CO-PROVIDER

32.4.3.1 If CO-PROVIDER requires a due date earlier than the U S WEST offered due
date and U S WEST agrees to meet the COPROVIDER required due date, then that
required due date becomes the committed due date and expedite charges may apply

3.2.4.4 Subsequent to an initial order submission, CO-PROVIDER may request a new/revised
due date that is earlier than the committed due date. If U S WEST agrees to meet that
new/revised due date, then that new/revised due date becomes the committed due date and
expedite charges may apply

SEE ALSO

See Colorado ICA Attachment 8 Business  Processes  Sections: 2.1.17, 2.2. 13. Minnesota  ICA Attachment
5 Section 7.4.2 and Section 9.2, Oregon ICA Attachment 5 Section 7.4.2 and Section 9.2, Utah ICA

Attachment 5 Sections  3.2.2.12 and 3.2.2.13, Washington ICA Attachment 5 Sections  3.2.2.12 and 3.2.2.13
See Colorado ICA Attachment 8 Business  Processes  Section: 2.2.2.1.6. Minnesota  ICA Attaclnnent 5

Section 9.1 and Section 9.3, Oregon ICA Attachment 5 Section 9.1 and Section 9.3, Utah ICA Attachment
5 Section 3.2.4, Washington ICA Attachment 5 Section 3.2.4



2.1 General Business Requirements3

2.1 .4.7 U S WEST shall provide provisioning support outside of scheduled work hours on a
nondiscriminatory exception basis as requested by COPROVIDER. Such support may be subject
to a minimum labor charge.

4. Connectivity Billing and Recording"

This Section 4 describes the requirements for U S WEST to bill and record all charges CO-
PROVIDER incurs for purchasing services under this Agreement.

4.1 .2 U S WEST shall record and bill in accordance with this Agreement those charges
COPROVIDER incurs as a result of CO-PROVIDER purchasing from U S WEST services, as set
forth in this Agreement (hereinafter "Connectivity Charges").

4.1.18 Bill ReconciIiation5

4.1 .18.4 If the dispute is not resolved within the allotted time frame, the following resolution
procedure shall begin:

4.1 .18.4.1 If the dispute is not resolved within sixty (60) days of the Notice of
Discrepancy, the dispute shall be escalated to the second level of management for
resolution.

4.1 .18.4.2 If the dispute is not resolved within ninety (90) days of Notice of Discrepancy,
the dispute shall be escalated to the third level of management for resolution.

4.1 .18.4.3 If the dispute is not resolved within one hundred and twenty (120) days of the
Notice of Discrepancy, upon the written request of either Party within such one hundred
and twenty (120) day period, the dispute may be resolved pursuant to the dispute
resolution provision set forth in Part A of this Agreement.

6.2 General Requirements°

6.2.1 U S WEST shall provide repair, maintenance, testing, and surveillance for all
Telecommunications Services and unbundled Network Elements and Combinations in
accordance with the terms and conditions of this Agreement.

6.2.1 .1 U S WEST shall provide CO-PROVIDER with the same level of maintenance
support as U S WEST provides itself in accordance with standards and performance
measurements that U S WEST uses and/or which are required by law, regulatory agency,
or by U S WEST's own internal procedures, whichever are the most rigorous. These

3 See Colorado ICA Attachment 8 Business Processes Section: 2. 1 .2.4, Minnesota ICA Attachment 5
Section 2.4, Oregon ICA Attachment 5 Section 2.4, Utah ICA Attachment 5 Section 2.1.4.7, Washington
ICA Attachment 5 Section 2.1.4.7
4 See Colorado ICA Attachment 8 Business Processes Section 3. 1 .2, Minnesota ICA Attachment 7 Section
2. 1, Oregon ICA Attachment 7 Section 2.1, Utah ICA Attachment 5 Section 4. 1 .2, Washington ICA
Attachment 5 Section 4. 1 .2
5 See Colorado ICA Attachment 8 Business Processes Section 3. l .18.4, Minnesota ICA Attachment 7
Section 14 , Oregon ICA Attachment 7 Section 14, Utah ICA Attachment 5 Section 4. 1 . 18.4, Washington
ICA Section 4. 1 .18.4
6 See Colorado ICA Attachment 8 Business Processes Section 5.1.2, See Minnesota ICA Attachment 6
Section 1, Oregon ICA Attachment 6 Section 4, Utah ICA Attaclnnent 5 Section 6.2. 1, Washington ICA
Attachment 5 Section 6.2. 1
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standards shall apply to the quality of the technology, equipment, facilities, processes
and techniques (including, but not limited to, such new architecture, equipment, facilities
and interfaces as U S WEST may deploy) that U S WEST provides to CO-PROVIDER
under this Agreement

EXCERP TS  FROM P ART A (TERMS  AND CONDITIQNS )

3. Payment
3.1 In consideration of the services provided by U S WEST under this Agreement, COPROVIDER
shall pay the charges set forth in Attachment 1 to this Agreement. The billing procedures for
charges incurred by CO-PROVIDER hereunder are set forth in Attachment 5 to this Agreement

3.2 Amounts payable under this Agreement, unless reasonably disputed, are due and payable
within thirty (30) days after the date of U S WEST's invoice or within twenty (20) days after receipt
of the invoice, whichever is later. If the payment due date is not a Business Day, the payment
shall be made the next Business Day

27. Dispute Resolution

1427.2 In the event CO-PROVIDER and U S WEST are unable to agree on certain issues
during the term of this Agreement the Parties may identify such issues for arbitration
before the Commission.
submitted

Only those points identified by the Parties for arbitration will be

31. Warranties

31 .1 U S WEST shall conduct all activities and interfaces which are provided for under this
Agreement with CO-PROVIDER Customers in a carrier-neutral, nondiscriminatory manner

EXC ER P T FR OM ATTAC HMENT 1  (R ATES  AND C HAR GES )

1. General Principles

1.2 Except as otherwise specified in this Agreement, as approved or ordered by the Commission
or as agreed to by the Parties through good faith negotiations, nothing in this Agreement shalt
prevent a Party through the dispute resolution process described in this Agreement from seeking
to recover the costs and expenses, if any, it may incur in (a) complying with and implementing its
obligations under this Agreement, the Act, and the rules, regulations and orders of the FCC and
the Commission, and (b) the development, modification, technical installation and maintenance of
any systems or other infrastructure which it requires to comply with and to continue complying
with its responsibilities and obligations under this Agreement

See Colorado ICA Part A Section 5. 1, Minnesota ICA Part A Section: 2.1, Oregon ICA Part A Section
2.1, Utah ICA Part A Section 3.1 and Section 3.2, Washington ICA Part A Section 3.1 and Section 3.2

See Colorado ICA Part A Section 24.1, Minnesota ICA Part A Section 11, Oregon ICA Part A Section 11
Utah ICA Part A Section 27.2, Washington ICA Part A Section 27.2

See Colorado ICA Part A Section 14.1, Minnesota ICA Part A Section 9.2, Oregon ICA Part A Section
9.2, Utah ICA Part A Section 31.1, Washington ICA Part A Section 31.1

Utah ICA Attachment 1 Section 1.2, Washington ICA Attachment 1 Section 1.2
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Pa rt A

2. Most Favored Nation Terms and Treatment

2.1 Until such time as there is a final court determination interpreting Section 252(i) of
the Act, U S WEST shall make available to CO-PROVIDER the terms and conditions
of any other agreement for Interconnection, unbundled Network Elements and
resale services approved by the Commission under Section 252 of the Act, in that
agreement's entirety. After there is a final court determination interpreting Section
252(i) of the Act, the Parties agree to revise this Section 2.1 to reflect such
interpretation. s

3. Payment

3.1 In consideration of the services provided by U S WEST under this Agreement, CO-
PROVIDER shall pay the charges set forth in Attachment 1 to this Agreement. The billing
procedures for charges incurred by CO-PROVIDER hereunder are set forth in Attachment 5
to this Agreement.

3.2 Amounts payable under this Agreement, unless reasonably disputed, are due and payable
within thirty (30) days after the date of U S WEST's invoice or within twenty (20) days after
receipt of the invoice, whichever is later. If the payment due date is not a Business Day, the
payment shall be made the next Business Day.

3.3 A late payment charge of 1.5% applies to all billed balances, not reasonably disputed, which
are not paid within the applicable time period set forth in Section 3.2 above. To the extent
CO-PROVIDER pays the billed balance on time, but the amount of the billed balance is
reasonably disputed by CO-PROVIDER, and, it is later determined that a refund is due CO-
PROVIDER, interest shall be payable on the refunded amount in the amount of 1.5% per
month. To the extent CO-PROVIDER pays the billed balance on time, but the amount of the
billed balance is reasonably disputed by CO-PROVIDER, and, it is later determined that no
refund is due CO-PROVIDER, no interest shall be payable on the disputed amount.

3.4 Late payment charges shall not be used as a "credit" to a deposit, if any, without the express
approval of U S WEST.

3.5 Unless specified otherwise in this Agreement, U SWEST shall bill all amounts due from
CO-PROVIDER for each resold service in accordance with the terms and conditions as
specified in the U S WEST tariff.

4. Taxes

4.1 Any federal, state or local excise, sales, or use taxes (excluding any taxes levied on income)
resulting from the performance of this Agreement shall be borne by the Party upon which
the obligation for payment is imposed under applicable law, even if the obligation to collect
and remit such taxes is placed upon the other Party. Any such taxes shall be shown as
separate items on applicable billing documents between the Parties. The Party so obligated
to pay any such taxes may contest the same in good faith, at its own expense, and shall be
entitled to the benefit of any refund or recovery, provided that such Party shall not permit any
lien to exist on any asset of the other Party by reason of the contest. The Party obligated to
collect and remit taxes shall cooperate fully in any such contest by the other Party by
providing records, testimony and such additional information or assistance as may
reasonably be necessary to pursue the contest. To the extent a sale is claimed to be for
resale tax exemption, the purchasing Party shall furnish the providing Party a proper resale

3 MCIm Order, p. 29 and AT&T Order, p, 35.
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Part A

21. Dispute Resolution

27.1
13 If any claim, controversy or dispute between the Parties, their agents, employees,

off icers, directors or aff i l iated agents ("Dispute") cannot be settled through
negotiation, it may be resolved by arbitration conducted by a single arbitrator
engaged in the practice of law, under the then current rules of the American
Arbitration Association ("AAA"). The Federal Arbitration Act, 9 U.S.C. Secs. 1-16, not
state law, shall govern the arbitrability of all Disputes. The arbitrator shall not have
authority to award punitive damages. All expedited procedures prescribed by the
AAA rules shall apply. The arbitrator's award shall be final and binding and may be
entered in any court hav ing jurisdiction thereof and shall be noticed to the
Commission. The arbitrator shall determine which Party or Parties will bear the costs
of arbitration, including apportionment, if appropriate. The arbitration shall occur in
Denver, Colorado, and the governing law shall be in accordance with Section 21.1
above.

27.214 In the event CO-PROVIDER and U SWEST are unable to agree on certain issues
during the term of this Agreement, the Parties may identify such issues for arbitration
before the Commission. Only those points identified by the Parties for arbitration
will be submitted .

27.3 If a Dispute is submitted to arbitration pursuant to Section 27.1 above, the procedures
described in this Section 27.3 shall apply, notwithstanding the then current rules of the AAA.
Discovery shall be controlled by the arbitrator and shall be permitted to the extent set forth
below. Each party may submit in writing to a Party, and that Party shall so respond, to an
agreed amount of the following: interrogatories, demands to produce documents, and
requests for admission. Not less than ten (10) days prior to the arbitration hearing, the
Parties shall exchange witness and exhibit lists. Deposition discovery shall be controlled by
the arbitrator. Additional discovery may be permitted upon mutual agreement of the Parties
or the determination of the arbitrator. The arbitration hearing shall be commenced within
thirty (30) days after a demand for arbitration by either Party and shall be held in Denver,
Colorado. The arbitrator shall control the scheduling so as to process the matter
expeditiously. The Parties may submit written briefs. The arbitrator shall rule on the dispute
by issuing a written opinion within seven (7) days after the close of the hearings. The times
specified in this section may be extended upon mutual agreement of the Parties or by the
arbitrator upon a showing of good cause. The decision of the arbitrator shall be final and
binding upon the Parties and judgment upon the award rendered by the arbitrator may be
entered in a court having jurisdiction. The decision shall also be submitted to the
Commission.

28. Nondisclosure

28.1 All information, including, but not limited to, specifications, microfilm, photocopies, magnetic
disks, magnetic tapes, drawings, sketches, models, samples, tools, technical information,
data, employee records, maps, financial reports, and market data (a) furnished by one Party
to the other Party dealing with Customer specific, facility specific, or usage specific
information, other than Customer information communicated for the purpose of publication
of directory database inclusion, or (b) in written, graphic, electromagnetic, or other tangible
form and marked at the time of delivery as "Confidential" or "Proprietary/', or (c) declared
orally or in writing to the Recipient at the time of delivery, or by written notice given to the

13

14

AT&T Order, p. 33 at Issue 76.

AT&T Order, p. 33 at Issue 76.
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Part A

To U S WEST:

Director - Interconnection Compliance
1801 California Street, Room 2410
Denver, CO 80202

Copy to:U S WEST, Communications, Inc..
General Counsel, Law Dept.
1801 California, 49'h Floor
Denver, Colorado 80202

29.2 If personal delivery is selected to give notice, a receipt of such delivery shall be obtained.
The address to which notices or communications may be given to either Party may be
changed by written notice given by such Party to the other pursuant to this Section 29.

30. Assignment

30.1 Neither Party may assign, transfer (whether by operation of law or otherwise) or delegate
this Agreement (or any rights or obligations hereunder) to a third party without the prior
written consent of the other Party, which consent shall not be unreasonably withheld,
provided that each Party may assign this Agreement to an Affiliate or an entity under its
common control or an entity acquiring all or substantially all of its assets or equity by
providing prior written notice to the other Party of such assignment or transfer. Any
attempted assignment or transfer that is not permitted under the provisions of this Section
30 is void Q initio. Without limiting the generality of the foregoing, this Agreement shall be
binding upon and shall inure to the benefit of the Parties' respective successors and
assigns. No assignment or delegation hereof shall relieve the assignor of its obligations
under this Agreement .

30.2 If any obligation of U S WEST under this Agreement is performed by a subcontractor or
Affiliate, U s WEST shall remain fully responsible for the performance of this Agreement in
accordance with its terms, and U S WEST shall be solely responsible for payments due to
its subcontractors.

30.3 If any obligation of CO-PROVIDER under this Agreement is performed by a subcontractor or
Affiliate, CO-PROVIDER shall remain fully responsible for the performance of this
Agreement in accordance with its terms, and CO-PROVIDER shall be solely responsible for
payments due to its subcontractors.

31. Warranties

31.1 U SWEST shall conduct all activities and interfaces which are provided for under this
Agreement with CO-PROVIDER Customers in a carrier-neutral, nondiscriminatory manner.

31.2 U S WEST warrants that it has provided, and during the term of this Agreement it will
continue to provide, to CO-PROVIDER true and complete copies of all material agreements
in effect between U S WEST and any third party (including Affiliates) providing any services
to CO-PROVIDER on behalf of or under contract to U SWEST in connection with
USWEST's performance of this Agreement, or from whom USWEST has obtained
licenses or other rights used by U S WEST to perform its obligations under this Agreement,
provided, however, that USWEST may provide such agreements under appropriate
protective order.

J anuary 6, 2000/cbd/parta.doc
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Part A

to which the injured Party may be entitled at law or equity in case of any breach or
threatened breach by the other Party of any provision of this Agreement. Use of one or
more remedies shall not bar use of any other remedy for the purpose of enforcing the
provisions of this Agreement.

34. Waivers

34.1 No waiver of any provisions of this Agreement and no consent to any default under this
Agreement shall be effective unless the same shall be in writing and properly executed by or
on behalf of the Party against whom such waiver or consent is claimed.

34.2 No course of dealing or failure of either Party to strictly enforce any term, right, or condition
of this Agreement in any instance shall be construed as a general waiver or relinquishment
of such term, right or condition.

34.3 Waiver by either Party of any default or breach by the other Party shall not be deemed a
waiver of any other default or breach.

34.4 By entering into this Agreement, neither Party waives any right granted to it pursuant to the
Act.

35. No Third Party Beneficiaries

35.1 The provisions of this Agreement are for the benefit of the Parties hereto and not for any
other person, provided, however, that this shall not be construed to prevent CO-PROVIDER
from providing its Telecommunications Services to other carriers. This Agreement shall not
provide any person not a party hereto with any remedy, claim, liability, reimbursement, claim
of action, or other right in excess of those existing without reference hereto.

36. Physical Security

36.1 U SWEST shall exercise the same degree of care to prevent harm or damage to CO-
PROVIDER or its employees, agents or subscribers, or its property as u S WEST provides
itself. CO-PROVIDER shall exercise the same degree of care to ensure the security of its
equipment physically collocated within U S WEST's space as CO-PROVIDER provides such
security to itself.

36.1.1 U S WEST will restrict access to approved personnel to U S WEST's buildings.
CO-PROVIDER is responsible for the action of its employees and other authorized
non-CO-PROVIDER personnel, U s WEST is responsible for the action of its
employees and other authorized non-U S WEST personnel.

36.1.2 U SWEST will furnish to CO-PROVIDER the current name(s) and telephone
number(s) of those central office supervisor(s) where a physical collocation
arrangement exists. The central office supervisor(s) will be the only U S WEST
employee(s) with access to CO-PROVIDER collocation space.

36.1 .3 U S WEST will comply at all times with U S WEST security and safety procedures
at the individual central office locations where CO-PROVIDER has physical
collocation arrangements. The Parties will cooperate to analyze security
procedures of each company to evaluate ways in which security procedures of US
WEST may be enhanced.

36.1.4 U S WEST will allow CO-PROVIDER to inspect or observe its physical spaces
which house or contain CO-PROVIDER equipment or equipment enclosures at any
time upon completion of the physical collocation quotation. Upon completion of

January 6, 2000/cbd/parta.doc
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Part A

abrogated by a successful challenge to this Agreement (or the order approving this
Agreement) as permitted by applicable law. By signing this Agreement, neither Party waives
its right to pursue such a challenge

54.2 The Parties enter into this Agreement without prejudice to any position they may have taken
previously, or may take in the future in any legislative, regulatory, or other public forum
addressing any matters, including matters related to the types of arrangements prescribed
by this Agreement

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be executed by their
respective duly authorized representatives

Advanced Telecommunications. Inc U S WEST Communications. Inc

Signature Signature

F. Lynne Powers
Name Printed/Typed

Katherine L. Fleming
Name Printed/Typed

Vice President - Finance
Title

Vice President - Interconnection
Title

Signed as ordered by the arbitrator/commission in Docket Nos. U-2428-96-417, E-1051-96-417, U
3175-96-479 and E-1051-96-479. Signature does not indicate agreement with all aspects of the arbitrator's
decision, nor does it waive any of U S WEST's right to seek judicial review of all or part of the agreement, or
to reform the agreement as the result of successful judicial review

This Agreement is made pursuant to Section 252 (i) of the Act and is premised upon the
Interconnection Agreement between AT&T Communications of the Mountain States, Inc. and U S WEST
Communications, Inc. (the "Underlying Agreement"). The Underlying Agreement was approved by the
Commission on July 31, 1997

With respect to this Agreement, the Parties understand and agree

The Parties shall request the Commission to expedite its review and approval of this Agreement

ii) Notwithstanding the mutual commitments set forth herein, the Parties are entering into this
Agreement without prejudice to any positions they have taken previously, or may take in the future, in any
legislative, regulatory, or other public forum addressing any matters, including those relating to the types
of arrangements contained in this Agreement. During the proceeding in which the Commission is to
review and approve the Agreement, U S WEST may point out that it has objected, and continues to
object, to the inclusion of the terms and conditions to which it objected in the proceedings involving the
approval of the Underlying Agreement

This Agreement contains provisions based upon the decisions and orders of the FCC and the
Commission under and with respect to the Act. Currently, court and regulatory proceedings affecting the
subject matter of this Agreement are in various stages, including the proceedings where certain of the
rules and regulations of the FCC are being challenged In addition, there is uncertainty in the aftermath of
the Supreme Court's decision in AT&T Corn. et al. v. Iowa Utilities Board. Based on that uncertainty, and

January 6, 2000/cbd/parta.doc
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the regulatory and judicial proceedings which will occur as a result of that decision, the Parties
acknowledge that this Agreement may need to be changed to reflect any changes in law. The Agreement
has not been corrected to reflect the requirements, claims or outcomes of any of the Proceedings
although the pricing does reflect the Commission's most current generic order, if any. Accordingly, when
a final, decision or decisions are made in the Proceedings that automatically change and modify the
Underlying Agreement, then like changes and modifications will similarly be made to this Agreement. In
addition, to the extent rules or laws are based on regulatory or judicial proceedings as a result of the
recent Supreme Court decision, this Agreement will be amended to incorporate such changes

iv) Subsequent to the execution of this Agreement, the FCC or the Commission may issue decisions
or orders that change or modify the rules and regulations governing implementing of the Act. If such
changes or modifications alter the state of the law upon which the Underlying Agreement was negotiated
and agreed, and it reasonably appears that the parties to the Underlying Agreement would have
negotiated and agreed to different term(s) condition(s) or covenant(s) than as contained in the Underlying
Agreement had such change or modification been in existence before execution of the Underlying
Agreement, then this Agreement shall be amended to reflect such different terms(s), condition(s), or
covenant(s). Where the parties fail to agree upon such an amendment, it shall be resolved in accordance
with the Dispute Resolution provision of this Agreement

v) This Agreement shall continue in force and effect until terminated by either Party. The Agreement
can be terminated on thirty (30) days notice, if another Interconnection Agreement will not replace the
current Agreement. If there is a replacement Interconnection Agreement, one Party can notify the other
Party that it is requesting Section 251/252 negotiations under the Federal Telecommunications Act of
1996 ("Act"). That notification will trigger the timeframes and procedures contained in Section 252 of the
Act. In the event of such notice, the arrangements between our companies shall continue and be
governed by the terms of the expired agreement until the new agreement is approved by the appropriate
state commission

January 6, 2000/cbd/parta.doc
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Attachment 1

RATES and CHARGES

General Principles

All rates provided under this Agreement shall remain in effect for the term of this Agreement
unless they are not in accordance with all applicable provisions of the Act, the rules and
regulations of the FCC, or the Commission's rules and regulations

1 .2 Except as otherwise specif ied in this Agreement, as approved or ordered by the
Commission, or as agreed to by the Parties through good faith negotiations, nothing in this
Agreement shall prevent a Party through the dispute resolution process described in this
Agreement from seeking to recover the costs and expenses, if any, it may incur in (a)
complying with and implementing its obligations under this Agreement, the Act, and the
rules, regulations and orders of the FCC and the Commission, and (b) the development
modification, technical installation and maintenance of any systems or other infrastructure
which it requires to comply with and to continue complying with its responsibilities and
obligations under this Agreement

Resale Rates and Charges

2.1 The Customer Transfer Charge ("CTC") for resale customers switching to CO
PROVIDER from U S WEST, and U S WEST's applicable resale discount rates are set
forth on Schedule 1 of this Agreement

2.2 CO-PROVIDER shall be permitted to demonstrate what its own cost will be upon
termination of a resale customer, so that amount may be discounted from the CTC
payable to U S WEST

If the resold services are purchased pursuant to tariffs and the tariff rates change, charges
billed to CO-PROVIDER for such services will be based upon the new tariff rates less the
applicable wholesale discount as agreed to herein. The new rate will be effective upon the
tariff effective date

2.4 A Subscriber Line Charge (SLC) will continue to be paid by CO-PROVIDER without discount
for each local exchange line resold under this Agreement. All federal and state rules and
regulations associated with SLC or as found in the applicable tariffs also apply

2.5 CO-PROVIDER will pay to U S WEST the PlC change charge without discount associated
with CO-PROVIDER end user changes of interexchange or intraLATA carriers

2.6 CO-PROVIDER agrees to pay U S WEST at the wholesale discount rate when its end user
activates any services or features that are billed on a per use or per activation basis (e.g
continuous redial, last call return, call back calling, call trace, etc.). U S WEST shall provide
CO-PROVIDER with detailed billing information per applicable OBF standards unless
otherwise agreed to by the Parties as necessary to permit CO-PROVIDER to bill its end
users such charges

MCIm Order, p. 24 at Issue 41
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Attachment 3

UNBUNDLED ACCESS/ELEMENTS

Introduction

1.1 U S WEST shall provide unbundled Network Elements in accordance with this Agreement
the Act, FCC rules and regulations, and state rules, regulations and orders. The price for
each Network Element is set forth in Attachment 1 of this Agreement. Except as otherwise
set forth in this Attachment, CO-PROVIDER may order Network Elements as of the
Effective Date of this Agreement

1.2 General Terms

1.2.1 U SWEST agrees to make available the following unbundled Network Elements
which are addressed in more detail in the following sections of this Attachment: (a)
local loop, (b) local and tandem switches (including all vertical switching
features provided by such switches), (c) interoffice transmission facilities, (d)
network interface devices, (e) signaling and call-related database facilities, (f)
operations support systems functions, and (Q) operator and directory assistance
facilities

1.2.2 U S WEST shall offer each Network Element individually and in Combinations
with any other Network Element or Network Elements in order to permit CO
PROVIDER to combine such Network Element or Network Elements obtained
from U SWEST or with network components provided by itself or by third
parties to provide Telecommunications Services to its subscribers. CO
PROVIDER may purchase unbundled Network Elements individually or in
Combinations without restrictions as to how those elements may be
rebundled

Unbundled Network Elements

U SWEST shall offer Network Elements to CO-PROVIDER on an unbundled basis on
rates, terms and conditions that are just, reasonable, and non-discriminatory in accordance
with the terms and conditions of this Agreement

2.2 U S WEST shall permit CO-PROVIDER to connect CO-PROVIDER's facilities or facilities
provided to CO-PROVIDER by third parties with each of U S WEST's unbundled Network
Elements at any technically feasible point designated by CO-PROVIDER

2.3 CO-PROVIDER may use one or more Network Elements to provide any feature, function
capability, or service option such Network Element(s) is capable of providing or any feature
function, capability, or service option described in the technical references identified herein
or as may otherwise be determined by CO-PROVIDER

MCIm Order, p, 25 and AT&T Order, p, 11 at Issue 18

MCIm Order, p, 11 at Issue 14 and AT&T Order, p, 13 at Issue 25
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Attachment 5

2.1.4.6.7 Until an impartial entity is appointed to administer
telecommunications numbering, USWEST will assign NXX codes to CO-
PROVIDER in accordance with national guidelines at no charge and on a
nondiscriminatory basis.

2.1 .4.6.8 Each Party is responsible for administering NXX codes assigned to
it. Each Party is responsible for obtaining LERG listings of CLLI codes
assigned to its switches. Each Party shall use the LERG published by Bellcore
or its successor for obtaining routing information and shall provide all required
information to Bellcore for maintaining the LERG in a timely manner.

2.1.4.7 U SWEST shall provide provisioning support outside of scheduled work
hours on a nondiscr im inatory except ion basis as requested by CO-
PROVIDER. Such support may be subject to a minimum labor charge.

2.1 .4.8 Service Assurance Warranties and Incentives: U S WEST shall provide to CO-
PROVIDER service assurance warranties and incentives as u S WEST
provides such service warranties and incentives to its own end users or any
other Person except as otherwise provided by the Commission.

2.1.4.9 Availability of Network Capacity: Consistent with CO-PROVlDER's forecasts,
U S WEST shal l  deploy and keep deployed network faci l i t ies for CO-
PROVIDER services in a non-discriminatory manner and in the same manner
as U s WEST makes such facilities available to itself for its services.

2.1.4.10 Workcenter Interface Methods and Procedures: U S WEST and CO-
PROVIDER shall finalize interface methods and procedures between their
respective work centers detailing systems and processes for ordering and
provisioning. Such methods and procedures shall be completed within one
hundred twenty (120) days after a written request by either Party. The lack of
workcenter interface methods and procedures shall not inhibit the provision of
services under this Agreement.

2.2 Service Order Process Requirements

2.2.1 [intentionally left blank for numbering consistency]

2.2.2 Specific Unbundling Requirements

2.2.2.1 When ordering a Combination, CO-PROVIDER shall have the option of
ordering all features, functions and capabilities of each Network Element.

2.2.2.2 When CO-PROVIDER orders Network Elements, U S WEST shall provision all
features, functions, and capabilities appropriate to the Network Elements which
may include, but are not limited to:

2.2.2.2.1 the basic switching function of connecting lines to lines, lines to
trunks, trunks to l ines, and trunks to trunks, as well as the same basic
capabilities made available to USWEST's Customers, such as telephone
number, white page listing, and dial tone, and
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3.1.5 Ordering Interconnection

The Parties agree to utilize the OBF-ASR process for ordering interconnection trunks,
which is the same process used to order Access Services. When the ordering Party
requests facilities, routing, or optional features different than those determined to be
available, the Parties will work cooperatively in determining an acceptable configuration
based on available facilities, equipment and routing plans.

3.2 Service Order Process Requirements

3.2.1 OBF Compliance

3.2.1.1 U SWEST and CO-PROVIDER shall generally follow the OBF-developed
ordering and provisioning process guidelines. These processes include, but
are not limited to, pre-order service inquiry, pre-order service inquiry response,
firm order, acknowledgment/rejection, firm order confirmation, delay notification,
and completion notification. U SWEST agrees to work cooperatively to
generally comply with future OBF developed guidelines.

3.2.2 Service Migrations and New Customer Additions

3.2.2.1 For Resale Services, U S WEST shall not require a disconnect order from a
Customer, another local service provider, or any other entity, to process an CO-
PROVIDER order to establish CO-PROVIDER Local Service and/or migrate a
Customer to CO-PROVIDER Local Service.

3.2.2.2 For Resale Services, U S WEST shall not disconnect any Customer service or
existing features available under this Agreement at any time during the
migration of that Customer to CO-PROVIDER service without CO-PROVlDER's
prior agreement.

3.2.2.3 For services provided through unbundled Network Elements, U S WEST shall
recognize CO-PROVIDER as an agent for the Customer in coordinating the
disconnection of services provided by another CLEC or U S WEST.

3.2.2.4 Unless otherwise directed by CO-PROVIDER, when CO-PROVIDER orders
Resale Services or Network Elements, all trunk or telephone numbers currently
associated with existing services shall be retained without loss of feature
capability and without loss of associated ancillary services including, but not
limited to, Directory Assistance and 911/E911 capability for those services or
features which USW EST controls and which are avai lable under this
Agreement.

3.2.2.5 For Customer conversions requiring coordinated cut-over activities, U S WEST
and CO-PROVIDER will agree on a scheduled conversion time(s), which will be
a designated two-hour time period within a designated date. Unless expedited,
U S WEST and CO-PROVIDER shall schedule the cut-over window at least
forty-eight (48) hours in advance, and as part of the scheduling,
U SWEST shall estimate for CO-PROVIDER the duration of any service
interruption that the cut-over might cause.2 The cut-over time will be defined

2 MClm Order, p. 10 at Issue 13.
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as a thirty (30) minute window within which both the CO-PROVIDER and
U S WEST personnel will make telephone contact to complete the cut-over.

32.2.5.1 U S WEST will coordinate activities of all U S WEST work groups
involved with the conversion. This coordination will include, but not be limited
to, work centers charged with manual cross-connects, electronic cross-connect
mapping, and switch translations (including, but not limited to, implementation
of Interim Number Portability translations).

32.2.5.2 As soon as possible, burin no event later than one (1) hour after
completion, U S WEST will notify CO-PROVIDER when coordinated cut-over is
complete.

3.2.2.5.3 End user service interruption shall not exceed twenty (20) minutes
during any cut-over. The average interruption caused by the cut-over of CO-
PROVIDER Customers shall not exceed ten (10) minutes. If any service
interruption is to exceed twenty (20) minutes, however, U SWEST wil l
immediately notify CO-PROVIDER of such delay.

3.2.2.5.4 W ithin the appointed thir ty (30) minute cut-over t ime, the
U SWEST personnel will call the CO-PROVIDER personnel designated to
perform cross-connection work and when the U S WEST person is reached in
that interval such work will be promptly performed. If the CO-PROVIDER
person is not ready within the appointed interval, and if CO-PROVIDER had not
called to reschedule the work at least two (2) hours prior to the start of the
interval,
CO-PROVIDER will pay the non-recurring installation charge for the unbundled
loops scheduled for the missed appointment. In addition, non-recurring
installation charges for the rescheduled appointment will apply. I f  the
U s WEST person is not available or not ready at any time during the thirty (30)
minute interval, CO-PROVIDER and U S WEST will reschedule and U S WEST
will waive the non-recurring charge for the unbundled loops scheduled for that
interval. If unusual or unexpected circumstances prolong or extend the time
required to accomplish the coordinated cut-over, the Party responsible for such
circumstances is responsible for the reasonable labor charges of the other
Party. Delays caused by the customer are the responsibility of CO-PROVIDER.
In addition, if CO-PROVIDER has ordered liP as a part of the unbundled loop
installation, U S WEST wil l  coordinate implementation of INC with the
unbundled loop installation.

U s WEST and CO-PROVIDER will reschedule the work order and

3.2.2.6 Service Order: U S WEST shall provide CO-PROVIDER the capability to issue
a service order for unbundled Network Elements, Combinations, and Resale
Services.

3.2.2.7 PLOC Changes: U S WEST shall provide CO-PROVIDER the capability to
transfer a customer with no feature changes to CO-PROVIDER through a
streamlined PLOC (Primary Local Carrier) transfer process.

3.2.2.8 Status: U SWEST shall provide the CO-PROVIDER status on a service
order when the status of the order changes.
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3.2.2.9 Modifies: U S WEST shall provide CO-PROVIDER the capability to modify
the service order any time after it has been issued, however, U S WEST may
require the issuance of a supplemental or change order.

32.2.10 Cancel: U S WEST shall provide CO-PROVIDER the capability to cancel the
service order any time after it has been issued.

3.22.11 Coordinated Service Orders: U S WEST shall provide CO-PROVIDER the
capability to relate coordinated services orders, and identify those service
orders that require coordination with CO-PROVIDER, or the subscriber, or
the subscriber's vendor. When so identified, USWEST will follow any
specific instructions indicated on the service order so that the subscriber's
service is not negatively affected by the service turn-up activity.

3.22.12 Expedite Process: U SWEST and CO~PROVIDER shall mutually develop
expedite procedures to be followed when CO-PROVIDER determines an
expedite is required to meet subscriber service needs.

32.2.13 Expedites: U S WEST shall provide CO-PROVIDER the capability to
expedite a service order. Within two (2) business hours aler a request from
CO-PROVIDER for an expedited order, U S WEST shal l  not i fy CO-
PROVIDER of U S WEST's confirmation to complete, or not complete, the
order within the expedited interval.

3.2.3 Intercept Treatment and Transfer of Service Announcements

3.2.3.1 U S WEST shall provide unbranded intercept treatment and transfer of
service announcements to CO-PROVIDER Customers. U SWEST shall
provide such treatment and transfer of service announcement for all service
disconnects, suspensions, or transfers, in the same manner as that which
U S WEST provides to its own end users. U S WEST's current standard time
periods for providing such announcements is three (3) months for residential
service and twelve (12) months for business service. CO-PROVIDER may
request extensions at parity with that which U S WEST provides to its end-
users.

3.2.3.2 Pursuant to this Agreement, CO-PROVIDER shall provide unbranded
intercept treatment and transfer of service announcements to U SWEST
Customers. CO-PROVIDER shall provide such treatment and transfer of
service announcement for all service disconnects, suspensions, or transfers,
at parity with that which CO-PROVIDER provides its own end users. CO-
PROVIDER standard time periods for providing such announcements is three
(3) months for residential service and twelve (12) months for business
service. U S WEST may request extensions at parity with that which CO-
PROVIDER provides to its end-users.

3.2.4 Due Date

3.2.4.1 U S WEST and CO-PROVIDER shall mutually agree on what services
and circumstances are subject to the standard interval process to
determine the due date or the requested/committed due date process.
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3.2.4.2 For  those services and ci rcumstances that  U S W EST and CO-
PROVIDER agree shall be handled by the standard interval process,
U S WEST shall supply CO-PROVIDER with standard due date intewals
on a nondiscriminatory basis to be used by CO-PROVIDER personnel to
determine service installation dates. Under those circumstances U S
WEST shall complete the provisioning within the standard interval.

32.4.2.1 If CO-PROVIDER requests a due date earlier than the
standard due date interval, then expedite charges may apply.

3.2.4.3 For  those services and ci rcumstances that  U S W EST and CO-
PROVIDER agree shall be handled by the requested/committed due date
process, CO-PROVIDER may request a due date on each order. U S
WEST will provide an offered due date on a nondiscriminatory basis. If
CO-PROVIDER accepts the offered due date then such date shal l
become the committed due date. U S WEST will complete the order on
the committed due date unless otherwise authorized by CO-PROVIDER.

32.4.3.1 If CO-PROVIDER requires a due date earlier than the U S
W EST of fered due date and U S W EST agrees to meet  the CO-
PROVIDER required due date, then that required due date becomes the
committed due date and expedite charges may apply.

3.2.4.4 Subsequent to an initial order submission, CO-PROVIDER may request a
new/revised due date that is earlier than the committed due date. If U S
WEST agrees to meet that new/revised due date, then that new/revised
due date becomes the committed due date and expedite charges may
apply,

3.2.4.5 Any special or preferred scheduling options available, internally or
externally, to U S WEST for ordering and provisioning services shall also
be available to CO-PROVIDER.

3.2.5 Customer Premises Inspections and Installations

3.2.5.1 CO-PROVIDER shall perform or contract for all needs assessments,
including equipment and installation requirements, at the Customer
premises.

3.2.5.2 USWEST shall provide CO-PROVIDER with the abil i ty to schedule
dispatches for work under this Agreement.

3.2.5.3 U S WEST shall provide, at CO-PROVIDER's request, extended
demarcation beyond the NID using intrabuilding riser and lateral beyond the
NID. This provision shall not require U S WEST to provide inside wire.

3.2.6 Firm Order Confirmation (FOC)

3.2.6.1 U S WEST shall provide to CO-PROVIDER, via an electronic interface, a
Firm Order Confirmation ("FOC") for each CO-PROVIDER order. The
FOC shall contain, on a per line and/or trunk basis, an enumeration of CO-

Attachment 5 - AZ 14



Attachment 5

further analysis and financial transactions, except those resulting from an
Audit. Closure shall take place within nine (9) months of the Bill Date. The
month being closed represents those Connectivity Charges that were billed
or should have been billed by the applicable bill date.

4.1.18.4 If the dispute is not resolved within the allotted time frame, the following
resolution procedure shall begin:

4.1.18.4.1 If the dispute is not resolved within sixty (60) days of the Notice
of Discrepancy, the dispute shall be escalated to the second
level of management for resolution.

4.1.18.4.2 If the dispute is not resolved within ninety (90) days of Notice of
Discrepancy, the dispute shall be escalated to the third level of
management for resolution.

4.1.18.4.3 If the dispute is not resolved within one hundred and twenty
(120) days of the Notice of Discrepancy, upon the written
request of either Party within such one hundred and twenty
(120) day period, the dispute may be resolved pursuant to the
dispute resolut ion provision set  forth in Part  A of  this
Agreement.

4.1.19 U S WEST shall reimburse CO-PROVIDER for incorrect Connectivity Billing charges,
including, without limitation, overcharges, services ordered or requested but not
delivered, interrupted services, and services of poor quality and installation problems, if
such problems are caused by U s WEST. Such reimbursements shall be set forth in the
appropriate section of the Connectivity Bill pursuant to appropriate standards.

4.1.20 The Parties agree to record call information in accordance with this Section 4.1. To the
extent technically feasible, each Party shall record all call detail information associated
with every call that one Party bills to the other Party. CO-PROVIDER may request,
through the Bona Fide Request process the recording of call records and/or call detail
information that is not currently recorded by U SWEST. These records shall be
provided and retained pursuant to Section 5 of this Attachment.

4.1 .21 When CO-PROVIDER collocates with U S WEST in U S WEST's facility as described in
this Agreement, capital expenditures (e.g., costs associated with building the "cage"),
shall not be included in the Connectivity Bill provided to CO-PROVIDER pursuant to this
Attachment 5. All such capital expenses shall be given a unique BAN and invoice
number. All invoices for capital expenses shall be sent to the location specified by CO-
PROVIDER for payment. All other non-capital recurring collocation expenses shall be
billed to CO-PROVIDER in accordance with this Agreement. The CABS/SECABS
Billing Output Specifications (BOS) documents provide the guidelines on how to bill the
Connectivity Charges associated with collocation.

4.1.22 Local Number Portability

4.1.22.1 In accordance with the terms and conditions set forth in this Agreement,
U S WEST shall record and provide to CO-PROVIDER all detail information
associated with an alternately billed call to an CO-PROVIDER local exchange
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6.1.8 Text Messaging

Allows textual communication between U swEeT and CO-PROVIDER
personnel for the purpose of resolving the trouble. The messages are logged
in the TR, thus the function can only be performed for TRs which were
entered by the customer involved in the messaging. Specific uses of this
messaging include allowing the customer to add descriptive information
about the trouble, al lowing U SWEST to request addit ional trouble
information, and allowing USWEST to implement the status window
functionality through manual procedures.

6.1.9 Trouble History

Provides CO-PROVIDER with trouble history information currently retained
on the circuit.

6.1.10 Testing

Notifies CO-PROVIDER of the results of initial or subsequent circuit tests for
a TR previously opened by that customer.

6.2 General Requirements

6.2.1 U S WEST shall provide repair, maintenance, testing, and surveillance for all
Telecommunications Services and unbundled Network Elements and Combinations
in accordance with the terms and conditions of this Agreement.

6.2.1.1 U SW EST shal l provide CO-PROVIDER wi th the same level of
maintenance support as U SWEST provides itself in accordance with
standards and performance measurements that U s WEST uses and/or
which are required by law, regulatory agency, or by U SWEST's own
internal procedures, whichever are the most rigorous. These standards
shall apply to the quality of the technology, equipment, facilities, processes,
and techniques (including, but not limited to, such new architecture,
equipment, facil i t ies, and interfaces as USWEST may deploy) that
U s WEST provides to CO-PROVIDER under this Agreement .

6.2.1.2 U S WEST shall provide a SPOC (Single Point of Contact) for Residence,
and a SPOC for Business for CO-PROVIDER to report via a toll free
telephone number maintenance issues and trouble reports twenty four (24)
hours a day and seven (7) days a week. The SPOC Residence toll free
number, and SPOC Business toll free number, will be the numbers for all of
U S WEST's fourteen (14) states.

6.2.1.3 U S WEST shall provide CO-PROVIDER maintenance dispatch personnel
on the same schedule that it provides its own Customers.

6.2.2 CO-PROVIDER shall handle all interaction with CO-PROVIDER Customers
including all calls regarding service problems, scheduling of technician visits, and
notifying the Customer of trouble status and resolution. W hen a USW EST
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technician is on site, the customer will be statuses in accordance with standard
U S WEST procedures.

6.2.3 CO-PROVIDER and U SWEST will provide their respective customers with the
correct telephone numbers to call for access to their respective repair bureaus.

6.2.4 Customers of CO-PROVIDER shall be instructed to report all cases of trouble to
CO-PROVIDER. Customers of U S WEST shall be instructed to report all cases of
trouble to U S WEST. CO-PROVIDER and U S WEST will provide their respective
repair contact numbers to one another on a reciprocal basis.

6.2.5 U S WEST shall cooperate with CO-PROVIDER to meet maintenance standards
for all Telecommunications Services, unbundled Network Elements and
Combinations ordered under this Agreement. Such maintenance standards shall
include, without limitation, standards for testing, network management, call gapping,
and notification of upgrades as they become available.

6.2.6 All USWEST employees or contractors who perform repair service for CO-
PROVIDER Customers shall follow mutually agreed to procedures in all their
communications with CO-PROVIDER Customers. At  a m inim um , these
procedures, and protocols shal l  ensure that: (a) USWEST employees or
contractors shall perform repair service that is at least equal in quality to that
provided to U SWEST Customers, and (b) trouble calls from CO-PROVIDER
Customers shall receive response time priority that is at least equal to that of
U S WEST Customers, regardless of whether the Customer is an CO-PROVIDER
Customer or a U S WEST Customer.

6.2.7 In responding to repair calls, neither Party shall make disparaging remarks about
each other, nor shall they use repair calls as the basis for internal referrals or to
solicit customers to market services. Either Party may respond with accurate
information in answering customer questions.

6.2.8 U SWEST shall perform scheduled maintenance, including, without limitation,
required and recommended maintenance intervals and procedures, for al l
Telecommunications Services, Network Elements and Combinations provided to
CO-PROVIDER under this Agreement equal in quality to that currently provided by
U s WEST in the maintenance of its own network.

6.2.8.1 U SWEST shall exercise its best efforts to provide the designated CO-
PROVIDER SPOC at least sixty (60) days' advance not ice of any
scheduled activity which will likely impact CO-PROVIDER customers.

6.2.8.2 Plans for significant service affecting activities shall include, at a minimum,
the following information: location and type of facilities, specific work to be
performed, date and time work is scheduled to commence, work schedule
to be followed, date and time work is scheduled to be completed, and
estimated number of work hours for completion. Examples of such
activities include, but are not limited to, office conversions, cable facility
rolls, and tandem re-homes.

6.2.9 USWEST shall exercise its best efforts to notify CO-PROVIDER of all non-
scheduled activities to be performed by U SWEST on any Network Element,
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EXPEDITE CAPABILITY FOR LOOPS
This  one -pa ge  cha rt is  Exhibit DD-2 to Mr. De nne y's  Re butta l (Hrg. Ex. E-4).
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EXHIBIT 4

TABLE STAFF RECOMMENDATIONS ARE WITHIN
SCOPE OF COMPLAINT, DESPITE QWEST

CLAIM THE CASE IS NARROWER
This  Table  has  two columns - the  firs t conta ins  quota tions  and cita tions  from conclus ions

in S ta ff Testimony, and the  second conta ins  quota tions  and cita tions  from
Esche lon's  Compla int.



STAFF RECOMMENDATIONS ARE WITHIN SCOPE OF COMPLAINT,
DESPITE QWEST CLAIM THE CASE IS NARROWER

QWEST THEME -- SINGLE ISSUE IS BREACH OF ICA F OR ONE CLEC1--

Per Qwest: This case is limited to a breach of Eschelon's contracts involving a
refusal to expedite an order for a rehabilitation center.3 It no longer includes
discrimination.4 This case is not a dispute resolution to reverse Qwest's action
toward CLECs in CMP,5 and it does not seek relief applicable to other CLECs.6

DOCUMENTED FACTS = COMPLAINT ITSELF. WHICH IS M UC H BROADER
7

This case continues to address contractual and statutory claims,8 including
discrimination. Eschelon agrees with the Staff recommendations in its Executive
Summary, and those recommendations are consistent with the relief sought by
Eschelon in this case.9 This is not a situation in which Staff later initiated
recommendations that were not made in the Complaint and were only agreed to later
by Eschelon.10 This case is expressly a dispute resolution to reverse Qwest's non-
mutual conduct toward CLECs in clvIp." (See the Table below showing examples of
where each Stajfconclusion is supported within the Complaint.)

1 See, Ag., Qwest (Mr. Steese), Tr. Vol. 1, p. 165, line 23 - p. 166, 1ine3 ("This case presents one issue for this
court to decide, and that issue is this: Did Qwest breach the very specific terms of its interconnection agreement
with Eschelon by modifying and adhering to a process for expediting orders for unbundled loops that was
created in change management. That is the issue.")
2 See id.
3 See, e.g., Qwest (Mr. Steese), Tr. Vol. 1, p. 167, line 21 - p. 168, line 22.
4 See, Ag., Qwest (Mr. Steese), Tr. Vol. 1, p. 166, lines 12-19.
5 See, e.g., Qwest (Mr. Steese), Tr. Vol. l, p. 38, lines 4-7.
6 See id.
7 The Complaint encompasses the relief requested by Eschelon and Staff, particularly given that all that is
required in Arizona is notice pleading. See Yes on Prop 200 v. Napolitano, 215 Ariz. 458, 160 P.3d 1216,
1229 (Az Ct. App. June 28, 2007) ("In a notice-pleading state, such as Arizona, 'a complaint need only have a
statement of the ground upon which the court's jurisdiction depends, a statement of the claim showing that the
pleader is entitled to relief and a demand for judgment."'), Drew v. United Producers and Consumers
Cooperative, 161 Ariz. 331, 778 P.2d 1227 (Ariz. 1989) (constrLling claim for "damages" broadly, to include
claim for lost profits as well as claim for property damage),Rosenberg v. Rosenberg, 123 Ariz. 589, 601 P.2d
589, 592-93 (Ariz. 1979) (holding that where claim was for lump sum due under a divorce decree, award of
unpaid child support and past medical expenses was not beyond the scope of the complaint and stating,
"Arizona is a notice pleading state, and therefore does not require extensive fact pleading. We feel that
plaintiffs complaint sufficiently placed defendant on notice of the relief sought.") (citation omitted).
X See, e.g., Complaint, p. 1, line 13, p. 3, lines 23-25, pp. 13-14 (Relief Requested).
9 Tr. Vol. 1, p. 129, lines 11-15 (Denney), Hrg. Ex. E-4 (Denney Reb.), p. 4, line 14 - p. 8, line 2.
10 Tr. Vol. 1, p. 164, lines 8-22 (Denney).
11 Complaint, page 1, lines 16-21 &11119-21, including discussion of the PCAT Version 27 and 30 "notices to
CLECs" in 111114-15. See also Tr. Vol. 1, p. 38, lines 4-5 (Johnson), Hrg. Ex. E-1 at A-7, p. 000137 (April 3,
2006 Escalation arid Dispute Resolution letter identifying, in addition to the ICA, both the joint
McLeod/Eschelon escalation of PCAT Version 27 and Eschelon's objections to PCAT Version 30 as subject of
this dispute which, if not resolved, would be brought to the Commission in this case). Eschelon's objections to
Version 30 were not limited to Eschelon but also applied to other CLECs. See, e.g., id. at A-7, p. 000124
("Qwest is now failing to keep the commitments it made to CLECs in CMP ... by now changing its position on
expedites and unilaterally imposing charges via a process change in CMP.") & 000125 ("The change Qwest is

1



Row# STAFF CONCLUSION COMP LAINT - c ita tio n s  to  e xa mp le s
1 Bre a c h  o f ICA: "Qwe s t did

not adhere  to the  terms and
conditions  of the  current
Qwest-Esche lon
Inte rconnection Agreement,
which a llows Esche lon the
ability to expedite  orde rs ,
when Qwest denied this
option without Esche lon
signing an amendment to the
Agre e me nt." (S ta ff
Conclusion #1, 1st sentence,
S ta ff Executive  Summary)

RELIEF REQUESTED, LIA, Page  13, lines  7-8.

See  a lso Page  1, lines 14-21: "Qwest has refused
to provide  .. the  ca pa bility to e xpe dite  orde rs  for
unbundled loops  unde r the  .. expedite  language
of the  Qwest-Esche lon Inte rconnection Agreement
("ICA") a pprove d by this  Commis s ion. Qwe s t,
which previous ly provided such expedite
capability pursuant to the  same  ICA, suddenly
refuses to provide  such expedited orders unless
Eschelon s igns an amendment tha t both (i) a lte rs
Esche lon's  right to expedite  loop orders  under the
Partie s ' approved ICA and (ii) imposes  a  highe r
charge  to expedite  loop orders  tha t is  contra ry to
the  ICA . as

2 Continue to offer
emergency-based expedites
at no additional charge:
"Qwest should continue to
support the same Expedite
Process that has been used in
the past for all products and
services (including unbundled
loops) if the order meets any
of the Emergency criteria or
conditions or where the
customer's safety may be an
issue if the Expedite is not
processed. No additional
charge should be applied
beyond the standard
installation charge." (Staff

As to Esche lon ICA - RELIEF REQUESTED, 111,
Page  14, line s  1-3: "An orde r enforcing the
Commiss ion approved ICA to require  Qwest to
provide  such expedite  capability a t Commiss ion
approved rates i, when applicable outa ge  a nd
Eme rge ncy conditions  e xis t, a t no a dditiona l
cha rge ."

As  to othe r CLECs - RELIEF REQUES TED in
Paragraphs C, D, E, F & K (pp. 13-14), 1121, Page
8, lines 13-20,12 114, Page 3, lines 22-25. If the
Commiss ion finds  tha t Qwes t's  conduct in
implementing and enforcing the  changes described
in the  Compla int viola ted the  public inte re s t and/or
s ta te  or federa l law, as  a lleged by Esche lon in its
Compla int (see  id.), Qwest could not continue
conduct a s  to any CLEC tha t is  in viola tion of

TABLE  -- S TAFF  CO NCLUS IO NS  ARE  CO NS IS TE NT WITH CO MP LAINT AND
THE  R E LIE F  S O UG HT IN THE  C O MP LAINT

proposing is discriminatory to CLECs and their customers.") & 000126 ("Qwest's further change, significantly
impacts a CLEC's business")

Eschelon alleges that Qwest's "implementing and enforcing" the "changes described herein" violates state
and federal law. See id. The changes described in the Complaint include Qwest's Version 27 & 30 PCAT
changes applicable to CLECs (see, e.g. Complaint, 1H[l4-l5, p. 6, line 14 - p. 7, line 7), as well as "Qwest's
Amendment" (see, e.g., id., olD, p. 8, line 12) to "existing ICes" (plural) (see, id. p. 7, line 1) and Qwest's
conduct in using CMP to require CLECs to sign an amendment with a per day rate, even though Qwest had not
submitted any per day rateto the Commission for approval (see, e.g., id. p. 7, lines 3-12)



Row# STAFF CONCLUSION COMPLAINT - citations to examples
Conclusion #1 , 2nd and 3rd
sentences, Staff Executive
Summary)

public policy, illegal, discriminatory, and/or
otherwise in violation of a Commission order.13

See also 1[12, p. 6, lines 14-16: "Together, these
provisions of the ICA, CMP Document, PCAT
notices, and SGAT collectively show a regulatory
regime designed to ensure that Qwest cannot
undermine Commission approved ICA rems by
unilaterally altering them through its own PCAT."

See also 1113, p. 6, lines 17-18 and footnote 1: "Its
actions here, for example, are similar to those
rej ected by this Commission in the 27 l
proceeding. Qwest is on notice through these
documents and that proceeding that it should not
have implemented such a change without first
seeking Commission approval. See, In re. US
West Communication Inc.'s Compliance with
Section 271 of the Telecommunications Act of
1996, ACC Docket No. T-00000A-97-0238,
Decision No. 66242, 11109 (Sept. 16, 2003)."

3 Provide expedites for a fee RELIEF REQUESTED, 1]I, p. 14, lines 1-2 ("to
require Qwest to provide such capability to
expedite orders at Commission approved rates"),
RELIEF REQUESTED 1118, p. 13, lines 18-20; 1121,
lines 13-20 (Qwest provides expedites to its retail
customers, so Qwest should provide expedites to
CLECs.)

See also 1138, p. 12, lines 3-5: "If .. additional
work were required and applied on a
nondiscriminatory basis, the ICA provides that
charges may apply. [See ICA Excerpts, Att. 5,
Section 3.2.4.2.1 at Exhibit l]."17

(fee-added when emergency
conditions are not met:
"Qwest should continue with
the enhancement to the
Expedites & Escalations
Overview Process, as
originally requested by
Covad,[14] offering an option
to CLECs to expedite orders
when the situation does not
meet the emergency criteria or
conditions.[15] This option

13 See 1142, Page 13, lines 1-3: Conduct that violates state and federal law and the public interest "denies
Eschelon and other CLECs a meaningful opportunity to complete."
14 Hrg. Ex. Q-4 (Martain Reb.), JM-Rl at 1-9. See, eg., the title ("Enhancement to Existing Process for
Provisioning" and description of Covad's requested change ( "Covad requests that Qwest provide a formal
process to expedite an order that requires an Interval that is shorter than what is currently available for the
product.") Id. at 1. See also Hrg. Ex. E-2 (Johnson Rab. p. 5, lines 6-9 & p. 8, lines 3-11, FN 16. See also Hrg.
Ex. Q-4 (Martain Reb.), JM-Rl at 7(emphasis added) - CMP minutes, stating: "Jill Martain advised there would
be charges in the ICA, and the amendment would have to be written.Bonnie said they wouldhave to be
commission approved rates. Jill advised she is not the expert on this process but she believes so."
15 Regarding what Qwest implemented,compare Hrg. Ex. E-1 at Art. B, p. Q000006 (earlier 2004 Qwest-
AT&T expedite amendment) with Hrg. Ex. E-1 at Art. B, p. Q000010 (later 2006 Qwest-MTI expedite
amendment providing in 119. l . 15.2 that the request for expedite of a UNE order will be allowed "only" when the

3



Row# STAFF CONCLUSION COMPLAINT - citations to examples
should be offered to all
CLECs via an amendment[16]
to the CLEC's current
Interconnection Agreement
and may involve a charge
when the option is utilized by
the CLEC." (Staff
Conclusion #2, Staff
Executive Summary)

See also 1116, p. 7, lines 8-16: The Commission
has approved rates that are structured as hourly and
non-recuning charges that Qwest may apply.18

See also Exhibit 1, p. 3, §l.2 of the ICA: "nothing
in this Agreement shall prevent a Party through
the dispute resolution process described in this
Agreement from seeking to recover the costs and
expenses, if any, it may incur . "

4

•

PaV $1.800 for Customer
Example: "The Qwest-
Eschelon Interconnection
Agreement does allow Qwest
the ability to impose a fee on
Eschelon for expediting
orders. Until recently,
common practice has been
that Qwest has chosen not to
charge an additional expedite
fee for all products/services
that met certain emergency
conditions/criteria. Qwest
should reimburse the
additional $1800 plus interest
(if applicable) that was
charged to Eschelon in this
particular Complaint." (Staff
Conclusion #3, Staff
Executive Summ )

RELIEF REQUESTED, 1IJ, Page 14, lines 4-7 :
"An order, with respect to the Customer incident,
requiring Qwest to refund Eschelon any over-
charges and considering, in determining that
amount, that if Qwest had applied the Emergency
criteria that it applied to past loop orders under the
ICA, Eschelon would have paid no additional
charge because the Customer incident met those
Emergency conditions."

RELIEF REQUESTED, 'HL Page 14, lines 1-3 :
"An order enforcing the Commission approved
ICA to require Qwest to provide such expedite
capability at Commission approved rates and,
when applicable outage and Emergency conditions
exist, at no additional charge."

137, page ll, lines 19-21: $1,800

PCAT criteria for the fee-added expedite process are met), using "Language from (l-31-06) Negotiations
Template." Note that, regardless of which of these amendments a CLEC had signed or whether CLEC had no
expedite amendment, Qwest enforced its Version 27 and 30 PCAT changes against all CLECs by requiring
another amendment, with a per day fee - under threat of rejecting expedite requests if not signed. See
Complaint, 111114-15, pp. 6-7.
16 Regarding other CLECs' ICes, Staff Testimony indicated that some do not have expedite terms, or have a
different rate (see Staff Testimony, p. 25, lines 8-18), so for some CLECs, an amendment may be required. If
the current Commission-approved Individual Case Basis (ICE) rate is used (see Exhibit 5 to Eschelon Brief
Row 36), an amendment to Eschelon's ICA would not be needed, as the ICA already allows Qwest to charge
Commission-approved rates for expedites. If the Commission adopts another approach using Commission
approved rates in this proceeding (see id., alternative proposal) or an interim rate, such a rate could be
implemented either under Eschelon's current ICA or through an ICA amendment.
17 Exhibit l to the Complaint is entitled "ICA Provisions - Arizona." It is also Exhibit l to Eschelon's Brief
18 In other words, applicable Commission-approved rates may be applied on an Individual Case Basis (ICE).

4



Row# STAFF CONCLUSION COMPLAINT - citations to examples
5 Training: "Due to the nature

of this particular Complaint
which stemmed ham an
Eschelon caused error in
disconnection of an incorrect
number, Eschelon should
implement a training or
refresher training program for
its representatives stressing
the importance of accuracy
when ordering changes to
their customer's service in
order to try to avoid or
minimize unnecessary
customer service outages."
(Staff Conclusion #4, Staff
Executive Summary)

1126, page 9, lines 16-20: Eschelon admitted its
disconnect in error in the Comp1aint.19

6 Definition of Designed and RELIEF REQUESTED, 'WK» Page 14, line 8.

See also 111114-15, p. 6, line 14 - p. 7, line 7
(identifying Version 27 and 30 changes, which
Qwest now attributes to a distinction between
designed and non-designed services)

Non-Designed Services:
"Qwest should include a
definition of designed and
non-designed services in its
Arizona tariffs." (Staff
Conclusion #5, Staff
Executive Summa )

7

l

ICA Negotiations: "Qwest
and the CLECs should include
expedites of the installation of
Unbundled Loops in their
Interconnection Agreement
negotiations." (Staff
Conclusion #6, Staff
Executive Sums )

RELIEF REQUESTED, 'HK» Page 14, line 8

See also paragraphs of Complaint cited in Row 2
above regarding other CLECs

8 Performance Measurement: RELIEF REQUESTED, '11K, Page 14, line 8,

See also paragraphs of Complaint cited in Row 2
above regarding other CLECs

See also 1[4l , p. 12, line 27: "service problem"
4

"Staff recommends that a
performance measurement for
expedites of Unbundled
Loops be developed through
CMP . " (Staff Conclusion
#7, Staff Executive Summ )

9 TELRIC Rate in Cost
Docket. Phase III:
"Staff recommends . .  that

RELIEF REQUESTED, fu, P- 14, lines 1-2 (scto
require Qwest to provide such capability to
expedite orders at Commission approved rates"),

19 Since then, Eschelon has  ins tituted tra ining and informed Staff of this . See Hrg. Ex. E-4 (Demiey Rebutta l),
p. 5, line 5 p. 6, line 2.

5



Row# STAFF CONCLUSION COMP LAINT -- c ita tions  to  e xa mple s
the  ra te(s) for expedites  be
considered as part of the  next
cos t docke t." (S ta ff
Conclus ion #7, S ta ff
Executive  Summary.)
Qwest should be  required to
develop a  cost-based ra te  for
expedites  in Phase  III.
(Tr. Vol. I, p. 155, line s  20-
23920

RELIEF REQUESTED, `1lK> Page 14, line  8.

Rates  should be  approved by the  Commission and
new or increased ra tes should not be  imposed
without firs t seeking Commiss ion approva l. See
Page  1, line  lines  20-21 , Page  2, lines  21-22& 26-
27, Page 3, lines 1-4, 111115-16, p. 7, lines 6-12,
1137, p. 11, line  21, 1138, p. 11, line  22 - p. 12, line
10.

10 Expedite Then Dis pute:
"Qwest should have expedited
the request first and then
followed up afterwards with
the dispute resolution process.
Clearly, [Named Customer]
should have been thought of
first, especially given the
nature of the customer's
business." (Staff Testimony,
p. 34, lines 19-21 .)

RELIEF REQUESTED, 1[B, p. 13, line s  9-12: "A
finding tha t by re fus ing to provide  the  capability to
expedite  unbundled loop orders  pursuant to the
Commiss ion approved ICA, Qwest is  engaging in
a  se lf-he lp remedy in viola tion of the  Qwest-
Esche lon ICA, including the  billing a nd dispute
re solution provis ions ."

See also Page 2, lines 10-13, 1[7, p. 4, lines 14-16,
1]11A, p. 5, lines 14-17, 1113, p. 4, lines 17-18 &
FN l, 1120, p. 8, lines 19-11, 1135, p. 11, lines 9-12.

Forcing CLECs  to  s ign
a me ndme nt: S ta ff ha s
indica ted tha t "CLECs  should
not be  force d into s igning"
Qwest's  expedite  amendment.
(S ta ff Tes timony, p. 34, line s
10-11.) S ta ff added tha t
"s ince  CLEC inte rconne ction
agreements  a re  volunta rily
negotia ted or a rbitra ted,"
Qwest could have  taken the
issue  to a rbitra tion under the
Qwes t-Esche lon ICA, "ra the r
than trying to force  Esche lon
into s igning an amendment."
(Id . p. 36, line  21 - p. 37, line
2).

RELIEF REQUESTED, WD, p. 13, lines  16-17 7
1]E, p. 13, lines  18-20 (both re femlng to Qwest's
"imple me nting a nd e nforcing changes" against
CLECs ).

"The  SGAT provides  tha t 'Qwest agrees  tha t
CLEC sha ll not be  he ld to the  requirements  of the
P CAT."' (p. 5, line s  22-24) Ye t, Qwe s t is  forcing
CLECs to adhere  to the  PCAT requirement to s ign
an amendment with a  per day fee  before  Qwest
will provide  e xpe dite  ca pa bility for UNE orde rs .
(111113 - 17 .)

Withholding se rvice  forces  CLECs needing
expedited UNE orders  to s ign the  amendment.
Qwest enforced its  PCAT changes by
implementing a  change  ove r multiple  CLEC
obi section that requires a ll CLECs desiring
expedited UNE orders  to s ign an amendment with

20 See MN Arbitra tors ' Report, MN OAH 3-2500-17369-2, MPUC No. P-5340,421/IC-06-768 (Jan. 16, 2007)
1[222 ("A TELRIC s tudy should be done."), s ee a lso MN Order Resolving Arbitra tion Is sues  (same MPUC
docket, Mar. 30, 2007), pp. 17-19 (a ffirming and concluding tha t, ins tead of opening a  new docket to es tablish
the appropria te ra te, the matter should be referred to the cos t docket a lready underway). Thus , Qwest has
developed a  cos t s tudy, which it filed in the UNE cos t case in Minnes ota . See Tr. Vol. l, p. 156, lines  17-22.



Row# STAFF CONCLUSION COMP LAINT - c ita t io n s  to  e xa m p le s
a  pe r da y fe e , whe n the  Commis s ion ha s  a pprove d
no pe r da y fe e , on the  pre mis e  tha t Qwe s t will
re iils e  to provide  the  ca pa bility it pre vious ly
provide d without tha t a me ndme nt. S e e  P a ge  1,
line s  17-21, P a ge  2, line s  17-25, P a ge  3, line s  3-4,
111113-17.

7



EXHIBIT 5

TABLE n QWEST'S CURRENT THEMES:
A REVIEW IN LIGHT OF THE EVIDENCE

The  firs t page  of this  Exhibit is  an Index to Qwest's  themes  by Row Number to
provide  a  guide  in finding informa tion in the  Table . This  Table  ha s  two columns
_- The  firs t column conta ins  Qwest quota tions  and cita tions , including Qwest's
entire  Opening Sta tement a t the  hearing, when Qwest summarized its  current
themes in this  case . The  second column conta ins  Esche lon's  reply in light of the
evidence , with quota tions  and cita tions  from the  record.



1 Scope  of Ca se : S ingle  Cla im v. Multiple  - Applica ble  to othe r CLECs 1
2 Breach of Contract: Whe the r Qwest Breached the  ICA or Not 1
3 Course  of Dea ling: CMP v. Firs t 4-6 yea rs  of ICA, ICA Jan ageI- 1
4 Whe re /How Cha nge  De ve lope d: CMP only v. not CMP if not mutua l 2
5 Dis crimina tion Cla im S ta tus : S ingle  Cla im v. Multiple  Cla ims 3
6 Discrimina tion - At He a ring: Whe the r Discusse d a t He a ring 3
7 Number of Expedite  Processes : Two for CLECs v. At leas t Three  for Re ta il 4
8 Emergency-Based Expedites : Whether POTS only, consis tently 4
9 Fee-added expedites : Whether applied to re ta il & CLECs, consis tently 5
10 Purpose  of Amendment/Vers ions  27,30: $200 per day 5
11 Willingness  to Pay 6
12 P la in La ngua ge  - Re que s t to Expe dite  Ve rs us  Ca pa bility to Expe dite

to wha t products  the  ca pa bility a pplie s
7

13 P la in La ngua ge  - Comple te  or Not Comple te  Orde r 8
14 Comple ting P OTS  a nd Not Comple ting De s ign Re que s ts 9
15 Expe dite  Ca pa bility Toda y 10
16 Mutua lly deve loped and agreed upon 10
17 Mutua lly De ve lop Ve rsus  Agre e 10
18 Charges  May Apply (Whethe r by Type  of Product 11
19 Charges  May Apply (Ra te  Qwest May Charge ) 12
20 One  Additiona l Nicke l in P a ym e nt for Expe dite s 12
2 1 P a rtic ipa tion - Ve rs us  Cons e nt 13
22 Uniform ity - Ve rs us  Ind iv idua l ICe s 14
23 or Als o  Abridg ing  orS cope  of CMP  .- ICA P re va ils  for Only Dire ct Conflic ts

Expa nding Rights
15

24 Sta tus  of Emergency Condition Language  - Throughout ICA Term 15
25 Qwest as  Good Samaritan -Versus  ICA Terms and Cost Recovery Principles 16
26 Ve rs ion 11/Cova d CR - CLEC Dis conne c t in  Error Optiona l P roce s s 17
27 Trigge r for Qwe s t-Initia te d Ve rs ion 30 18
28 Other Re jected Requests  - Burden to go to Commission 19
29 Rehabilita tion Cente r Example Denia l for No Amendment a t the  Time  Versus

La te r Cla im of No Me dica l Eme rge ncy
19

30 Requlrement of Cost-Based Rates FL & KY Ve rs us  AZ Orde r 20
31 Length of Inte rva l - Whe the r Supe rior Se rvice 20
32 Leapfrog -- Whether Superior Service 2 1
33 Re ta il a na logue 2 1
34 Expe dite s  for Its e lf 22
35 Same Price  for Reta il and Wholesa le 23
36 RELIEF REQUES TED -

Request to Set Rate  in this  Case  - Fee-Added
23

37 RELIEF REQUES TED -
Reques t to Rule  on Ava ilability Unde r Exis ting ICA - Emergency-Based

26

Q WE S T' S  CURRE NT THE ME S :  A RE VIE W IN LIG HT O F  THE  E VIDE NCE
Ro w# INDE X B Y R O W NUMB E R Page



# QWEST OPENING _ ITS THEMES ESCHELON REPLY - THE EVIDENCE
1

p.

Scope of Case: "This case presents one
issue for this court to decide, and that
issue is this: Did Qwest breach the very
specific terns of its interconnection
agreement with Eschelon by modifying
and adhering to a process for expediting
orders for unbundled loops that was
created in change management. That is
the issue." (Tr., Vol. I, p. 165, In 23
166, In 3, Mr. Steese opening).

"So in conclusion, Your Honor, when
you look at what we have, we have a
claim for breach of contract, when in
reality it's a request for this Commission
to sanction the ability ofEschelon to
gain a competitive advantage not only
over Qwest, but over every CLEC that
has signed an amendment agreeing to
pay $200 per day to expedite. And that
is not what their contract allows." (Tr.
Vol. I, p. 178, in 23-p.179, In 4, Mr.
Steese opening)

See Complaint (multiple claims & requests)
See also Exhibit 4 to Eschelon Brief ("Staff
Recommendations are Within Scope of
Complaint, Despite Qwest Claim the Case is
Narrower"),
See also Rows 5-6 below

"Qwest should continue with the enhancement
to the Expedites & Escalations Overview
Process, as originally requested by Covad,
offering an option to CLECs to expedite orders
when the situation does not meet the emergency
criteria or conditions. This option should be
offered to all CLECs via an amendment to the
CLEC's current Interconnection Agreement and
may involve a charge when the option is
utilized by the CLEC." (Staff Conclusion #2,
Staff Executive Summary). This is consistent
with Eschelon's requests. See Ex. 4 to Brief

2 Breach of Contract: "Now, Eschelon
claims a breach occurred, and Qwest
submits that the facts and the plain
language of the contract show that
there's been no breach." (Tr., Vol. I, p.
166, Ins 4-6, Mr. Steese opening) .

"Every single thing Qwest has done is
wholly consistent with this plain
language of the contract." (Tr., Vol. I, p.
171, ins 21-23, Mr. Steese opening), see
also id. p. 173, Ins 9-12.

"Qwest did not adhere to the terms and
conditions of the current Qwest-Eschelon
Interconnection Agreement, which allows
Eschelon the ability to expedite orders, when
Qwest denied this option without Eschelon
signing an amendment to the Agreement." (Hrg.
Ex. S-1, Staff Conclusion #1, IS sentence, Staff
Executive Summary)

3 Course of Dealing: "And the evidence
is also going to show through Qwest's
witnesses that the parties' course of
dealing consistently and routinely has
been to use the processes in change

"No course of dealing or failure of either Party
to strictly enforce any term, right, or condition
of this Agreement in any instance shall be
construed as a general waiver or relinquishment
of such term, right, or condition." (Qwest-

ICA Att. 5, 113.2.2. 13 mandates  ("shall provide") the provis ion of expedite capability. Part A, 1134.2
clearly shows that Eschelon has  not waived or relinquished that right. In contras t, Qwest has  pointed to no
term, right, or condition of the ICA that mandates  that Qwest must charge for expedites  when the emergency
conditions  a re met. (See Row 37.) Qwes t acknowledges  tha t the ICA does  not provide expedite charges  "will"

1

1



# l WEST OPENING _ ITS THEMES ESCHELON REPLY _ THE EVIDENCE
management to implement the terms of
the interconnection agreement." (Tr.,
Vol. I, p. 166, ins 6-11, Mr. Steese
opening), see also id. p. 168, ins 2-4 &
p. 171, Ins 24-25 & p. 175, ins 1-12.

Eschelon ICA, Part A, 1]34.2.)

4 Where/How Change Developed:
"Now, the evidence is that change
management is where parties went to
develop the process. Qwest couldn't
develop a process on its own. Eschelon
couldn't either. It had to go to change
management to mutually develop the
process." (Tr., Vol. I, p. 170, Ins 5-9,
Mr. Steese opening) .

"Indeed, Ms. Johnson said that very
thing." (Tr., Vol. I, p, 166, In 11, Mr.
Steese opening) .

"Did Qwest have a place where expedite
procedures would be mutually

The ICA provides that the Commission is
where Qwest should go to seek a change for the
"imposition of"2 a fee before implementing it.
See ICA Art. 1, §l.2 (at p. 3 of Exhibit 1 to the
Complaint): "nothing in this Agreement shall
prevent a Party through the dispute resolution
process described in this Agreement from
seeking to recover the costs and expenses, if
any, it may incur . " The dispute resolution
process described in the Agreement provides, at
Part A, 11272, that "in the event [CLEC] and
[Qwest] are unable to agree on certain items
during the term of this Agreement" the parties
may bang the issue to this Commission. Id. at
p. 3.

In the Qwest 271 case, the Commission made
clear that Qwest should not unilaterally charge
CLECs rates before Qwest has separately filed
cost support for poor review and approval.3

Ms. Johnson actually said that the ICA allowed
other means of implementing ICA terms that
would be mutual (see quotes below), but Qwest
instead forces CLECs to use CMP onIy,4 where
terms were not always mutual,5 were
implemented over CLEC objection,° and may

apply and tha t they may not apply. (Tr., Vol., II, p. 229, one 19 - p. 230, In 4, Albersheim.) Sta ff referred to the
course of dealing by the parties  for severa l years  under the ICA during which Qwest provided emergency-based
expedites  for UNEs  a t no additiona l cha rge. (Tr. Vol. II, p. 268, In ll - p, 270, In 23.) Ms . Albers heim
admitted that there was a  course of dealing with respect to expedites  that Qwest and Eschelon operated under
with respect to the expedite term of the ICA. (See id. p. 270, Ins  l6-21.)

"The change at issue here is the  impos ition ofthe fe e  to expedite orders  for des ign s ervices ." (Tr. Vol.
I, p. 191, ins  16-17, Albersheim).

Decis ion No. 66242, Docket No. T-00000A-97-0238 (Qwes t's  271 applica tion) (Sept. 16, 2003)
(adopting recommendations of Staff) at 11108, lines 18-19.

4 Tr., Vol. I, p. 61, line 14, Johnson, Id. p. 63, Ins  12-13 & 20-21 & 23.
5 Hrg. Ex. E-1 (Johnson Dir.), p. 17, ins  14-16.
o Hrg. Ex. E-1 (Johnson Dir.), p. 17, In 14 - p. 18, In 2, p. 25, lines  2-6, see a lso Hrg. Ex. E-2 (Johnson
Reb.) a t BJJ-K (Summary of Eschelon Objections  and Dispute Resolution).
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# QWEST OPENING _ ITS THEMES ESCHELON REPLY - THE EVIDENCE
de ve lope d?  Ans we r, ye s , cha nge
ma na ge me nt." (Tr., Vol. I, p. 171, Ins  1-
3, Mr. S te e se  ope ning), s e e  a ls o id. p .
171 In 25 .- p. 172, In 6, p. 179, ins  4-6,
p. 173 ins  16-21, p. 174, Ins  18-25, P -
175, ins  1-12.

8
viola te  the  ICA, e ve n though the  CMP
document says the  ICA is  supposed to control.

See  Tr., Vol. I, p. 32, Ins  16-20, Johnson
("Qwest requires  us  as  CLECs to do tha t,
though our exis ting inte rconnection agreement
says a  mutually developed process and it does
not specify where  tha t needs to happen. But
yes, tha t is  Qwest's  requirement tha t we go
through CMP."), Id. p. 61, Ins  6-8, ("Tha t's  the
place  Qwest says, but tha t's  not what this  says.
It doesn't say change management anywhere
he re .").

5 Dis c rimina tion  Cla im S ta tus: "No w,
before  going through the  evidence  on
the  contract, it's  important to digress  for
just one  small moment and dispe l one
point. And tha t is , initia lly Esche lon's
compla int actua lly had two cla ims, one
for breach of contract and one  for
dis crimina tion." (Tr., Vol. I, p. 166, Ins
12-16, Mr. Steese  opening), see  a lso id.
p. 167, Ins  19-21

The  Compla int continues  to a llege  its  multiple
cla ims , including viola tion of public policy,
anti-compe titive  conduct, and discrimina tion
(including its  re que s t for nondiscrimina tory,
cost-based rates),9 and at no point has Eschelon
withdrawn these  cla ims. Even if Esche lon had
not discussed discrimination a t the  hearing (see
next Row, #6), there  is  no requirement tha t a
pa rty repea t a ll of its  cla ims during the  hea ring,
when those  cla ims are  clearly in the  record
through extensive pre-filed testimony. 10

6 Dis c rimin a tio n  - At He a rin g: "An d
we just got done hearing the ir witnesses,
and we didn't hear a  s ingle  person ta lk
a bout discrimina tion. And tha t's
because  of the  following facts ." (Tr.,
Vol. I, p. 166, Ins  16-19, Mr. S teese
opening)

At the  hearing, before  Mr. S teese 's  opening,
Mr. Denney actua lly ta lked about
discrimina tion (including the  need for
nondiscrimina tory, cost-based ra tes) in his
summary and in response  to cross by Staff.
(Summary: Tr. Vol. I, p. 127, in 21 p. 128, In
2, p. 128, Ins  11-12, p, 128, In 10 - p. 129, In
10, Cros s  by S ta r Id. p. 150, ins  1-24, p. 152,
In 25 p. 153, In 15)"

Hrg. Ex. E-1 (Johnson Dir.), p. 19, In 16 - p. 20, In 8.
Tr., Vol. I, p. 22, Ins 6-8, Johnson, Hrg. Ex. 2 (Johnson Reb.), p. 22, Ins 17-18 (quoting Qwest CMP

9 See Exhibit 4 to Eschelon Brief, see, e.g., Complaint, p. 1, lines 11-26, p. 3, lines 23-25, 1121, p. 8,
lines 12-20, WD-F, p 13, lines 16-22, 111, p.14, Ins 1-3,1lK, p.14, In 8.
10 See, e.g., Hr. Ex. E-3 (Web./Denney Dir.), p. 7, In 9 -p. 8, In 14, p. 22, ins 1-3, p. 24, Ins 6-10, p. 25,
in 1- p. 46, line 6. Hrg. EX. E-4 (Denney Reb.), p. 25, in 11 - p. 26, In 7, p. 28, In 24 p. 29 In 8 (quoting
Complaint, p. 2 In 17 -p. 3, In 6), p. 42, In 7 - p. 69, In 15. Hrg. Ex. E-2 (BJJ Reb.), p. 6, FN 9, p. 19, FN 58.
11 See also: "The issue is not whether a term (e.g., "expedite") is itemized on the minimum list of
"UNEs", the issue is nondiscriminatory access to UNEs. In1[268 of its First Report and Order, the FCC found
that the requirement to provide 'access' to UNEs must be read broadly, concluding that the Act requires that
UNEs 'be provisioned in a way that would make them useful' Expedites are needed to make UNEs useful.
Nondiscriminatory access to UNEs must be provided at cost-based rates." From Hrg. Ex. E-4 (Denney Rab.),
p. 44, lines 9-15 (citations omitted, emphasis added).
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# 0 WEST OPENING - ITS THEMES ESCHELON REPLY - THE EVIDENCE
7 Number of expedite processes:

"Qwest has two processes for expediting
orders. You have heard the names
now." (Tr., Vol. I, p. 166, Ins 20-22, Mr.
Steese opening)

The  evidence  showed Qwest Re ta il currently
has a t least three circumstances when expedites
are  offe red to its  re ta il customers: (1) expedites
in emergencies  a t no additiona l charge  (not in
ta riff but provided in practice ),12 (2) expedites
without reason for a  re ta il ra te , a nd (3) ta riff
wa ive r of expedite  non-recurring cha rge  (NRC)
in ce rta in scenarios  for its  re ta il cus tomers .l4

8 Qwe s t's  cla im tha t it "cons is te ntly" provide s
expedites  in emergencies  a t no additional
cha rge  for only POTS orde rs  (i.e ., not UNE
loops)l5 is  contra ry to the  evidence  tha t for
a lmost s ix yea rs  Qwest provided (without an
amendment) expedite  capability in emergency-
type  s itua tions for DSO and DSI capable  loops
a nd a lso (with a n a me ndme nt) from Ve rs ion ll
through Version 27 or 30 for a t least DSO loops,
both for no additiona l cha rge . (Hrg. EX. E-4,
Denney Rab., a t DD-2, Rows 3& 4.)

Qwe s t - incons is te nt with tha t his tory - la te r
changed the emergency-based terms over
CLEC objection to apply only to POTS orde rs
and thus  to exclude  expedite  capability for a ll

POTS only, consistently: "The first is
the expedite requiring approval process,
what is otherwise known as the
emergency conditions process, and that
is the process Qwest consistently
utilizes to expedite orders for POTS
services. If one wants a POTS order
expedited, it has to meet one of these
emergency conditions such as a medical
emergency. And so long as Qwest has
manpower available, it will expedite that
order at no additional charge. And it's
undisputed at this point, I believe, that
Qwest consistently uses this process for
POTS orders for retail customers and for

The emergency conditions are not documented in Qwest's tariffs. See Tr. Vol. II, p. 353, line 22 - p.
354, line 22, Id., p. 358 line 19 -p. 359 , line 8 (Martain).
13 At all relevant times, Qwest's retail tariffs have made tee-added expedites available to Qwest's retail
customers, although the retail rate increased to $200 per day from a cap of no more than 50% of the NRC to
$200 per day in 2004. See Tr. Vol. I, p. 152, In 25 p. 153, In 15. In contrast, Qwest did not make fee-added
expedites available to CLECs until 2004, and then they were available only at a retail rate with an amendment.
See Hrg. Ex. E-1, A, at 000005 - 000007. Version ll was effective on July 3 l, 2004. See Hrg. Ex. E-l, A-2 at
000066.
14 CompareQwest retail tariff, described in Hrg. Ex. Q-3 (Martain Direct), p. 40, lines 4-10 (emphasis
added): "The tariff then goes on to state that if the end user elects to move service to a temporary location
(either within the same building, or a different building) that non-recurring charges would apply. Thiswould
include the non recurring charge to expedite a design service.However, when the customer moves its service,
via a service order, back to the original premise location, if it meets the criteria as outlined in 3.2.2.d included
below, the non-recurring charges would be waived (including the expedite fee)." with Qwest position that
CLECs must pay an additional expedite fee, which is not waived, for design services, described at, e.g, Hrg. Ex.
Q-l (Albersheim Dir.), p. 14, his 7-10.
15 The terms "design" and "non-design" are not defined in the ICA. See Tr. Vol. II, p. 223, lines 5-8,
Hrg. Ex. S-l (Staff Testimony), p. 23, lines 17-21. Qwest's application of the terms can be something of a
moving target. For example, Qwest claims that emergency-based expedites apply only to POTS services, but
when Qwest first placed DSI capable loops (which can be used to provide POTS) on the product list for fee-
added expedites, Qwest did not place DSO loops on that list. See Row #3, Exhibit DD-2 to Hrg. Ex. E-4
(Denney Reb.) (attached asExhibit3 to this Brief). For purposes of discussion only, Eschelon will refer to
unbundled loops as design services. Even assuming unbundled loops (DSO, DS1 and higher) are designed
services, CLECs are entitled to the relief sought in the Complaint.
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# 0 WEST OPENING - ITS THEMES ESCHELON REPLY - THE EVIDENCE
POTS orders for CLECs." (Tr., Vol. I,
p. 166, In 21 p. 167, In 6, Mr. Steese
opening) . "For POTS services, we
are telling you in advance that we will
only consider expediting an order if one
of these following specifically
delineated emergency conditions exist.
And if they don't, we're going to reject
the order." (Tr., Vol. I, p. 169, Ins 5-9,
Mr. Steese opening)

UNE loop orders (DSO, DS1 and above). (See,
e.g., McLeod & Integra comments on Versions
27 & 30 at Hrg. Ex. E-1, A-7 at 000123-124,
000127-000128.)

9 Fee-added expedites - whether
applied to retail & CLECs.
consistently: "The second process that
we have heard about started in Version
11 of change management, and it's
called the preapproved expedites
process. And this is the process Qwest
uses to expedite orders for design
services. And unbundled loops of all
types are design services, as this
Commission and every commission in
Qwest's 14 states has found. And the
rate that Qwest applies for that you
have heard this, too .- is $200 per day.
At this point I believe it's undisputed
that Qwest uses consistently this
preapproved process to expedite orders
for all design services whether for
Qwest retail customers or for CLECs."
(Tr., Vol. I, p. 167, Ins 7-18, Mr. Steese
opening) .

Qwest 's claim that it "consistently" provides
expedite capability for design services for a fee
"whether for Qwest retail customers or for
CLECs" was not true at all during the first years
of the ICA term, from 2000 through June of
2004, when Qwest offered expedites for design
services to it retail customers (at a rate of no
more than 50% of the NRC) but not at all for
CLECs. 16 It is also an inaccurate statement
today, when Qwest provides certain exceptions
to charging for its retail customers with design
services, but not CLECs."

It is undisputed that today Qwest conditions
receipt of expedite capability for design
services for wholesale CLEC customers on
execution of an amendment that contains,
instead of the Commission approved Individual
Case Basis (ICE) rate,18 a retail rate of $200.
Eschelon disagrees that charging wholesale
customers a retail rate is appropriate.l9 (See
Row 35.)

1 0 Purpose of AmendmentNersions 27 Qwest conceded that the purpose of its Version
27 and 30 PCAT changes was to impose a fee
in the amount of $200 per day. Qwest also
admitted, however, that "rates are outside the
scope of CMP." (Hrg. EX. Q-3, Martain Dir., p.
29, In 1, see also Hrg. Ex. S-1, Staff, p. 29, Ins
4-5.) (See also Row 27.)

& 30 - $200 per day: "But what did
change management do with Versions
27 and 30? Qwest told the CLEC
community uniformly, if you don't agree
to pay a certain fee, $200 per day per
expedite, we're going to reject the order.

17
16 See Tr. Vol. I, p. 152, In 25 - p. 153, In 15, Hrg. Ex. E-4 (Denney Reb.), pp. 62-63. See FN 12 above.

Hrg. Ex. Q-3 (Marta in Direct), p. 40, lines  4-10. See FN 13 above.
18 Hrg. Ex. E-4 (Denney Reb.), p. 40, In 7 - p. 42, In 6.

Hrg. Ex. E-4 (Denney Rab.), p. 45, In 7 - p. 47, In 3, see a lso Hrg. EX. S-1, Staff Tes timony, Executive
Summary, Staff Conclus ion No. 7, Tr. Vol. I, p. 155, lines  20-23 (Qwest should be required to develop a  cos t-
based ra te for expedites  in Phase III).

1 9
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# l WEST OPENING _ ITS THEMES ESCHELON REPLY _ THE EVIDENCE
You know in advance." (Tr., Vol. I, p.
168, In 23 p. 169, In 2, Mr. Steese
opening)

See also "The change at issue here is the
imposition of the fee to expedite orders
for design services." (Tr. Vol. I, p. 191,
Ins 16-17, Albersheim.)

Qwest admits that "several sections of the
interconnection agreement contemplate
Eschelon paying Qwest a fee to expedite an
order." (Tr. Vol. I, p. 184, Ins 21-24,
Albersheim.) Therefore, the purpose of the
amendment was not to gain the ability to charge
a fee. The amendment sets "a certain fee, $200
per day per expedite," or Qwest will withhold
service (i.e., "reject the order"), regardless of
the terms of the ICA and without prior
Commission approval.

Qwest's $200 per day rate is a rate based on
what the "market" will allegedly "bear" that has
not been approved as a TELRIC-based rate.
(Hrg. Ex. Q-7, Million Dir., p. 6, Ins ll-l4.)

Regarding the appropriate rate, see Rows 36-37.
11 Willingness to Pav: Qwest suggests

Eschelon wants expedites "for free."
(Tr., Vol. I, p. 173, In 3, Mr. Steese
opening)

See also "By requiring Eschelon to sign
an amendment to its interconnection
agreement, Qwest is simply asking them
to affine per the terms of their existing
agreement that they are willing to pay
the fee associated with expediting an
order for design services." (Tr. Vol. I, p.
194, In 24 - p. 192, In 3, Albersheim),
see also id. Vol. II, p. 297, Ins 17-18.

See also "The whole point here is
expedite charges are a separate and
distinct charge, and their point is that we

Today Qwest does not provide UNE expedites
per the existing ICA -. at any price. This is
true even though Qwest knows Eschelon will
pay charges under the existing ICA" In terms
of what the rate should ultimately be, Qwest has
admitted that it must first show its costs are not
recovered in existing rates before obtaining an
approved separate rate. Mr. Denney has
explained that Eschelon reserves its rights
regarding that issue, as well as new ICA
language, for the cost case and its new ICA
arbitration. Until then, the cost evidence
shows at a minimum that Qwest's "market"
based rate of $200 per day is excessive and is
an inappropriate interim rate.

Until a rate is established in a different docket,
Eschelon has clearly expressed its willingness
to pay a separate and distinct expedite charge.

20 Qwest admitted that even the $200 per day ra te is  not available under the ICA, even though Ir provides
Qwest "may charge" for expedites  (see Att, 5, 113.2.4.2.l), as  Qwest requires  a  separa te agreement. (Tr. Vol, II,
p. 228, In 19 -.. p. 229, In 12, Albersheim). Evidence of this  is  tha t Eschelon offered to pay the $200 per day in
the rehabilita tion center example, but Qwes t sa id no under the ICA. (Hrg Ex. E-1, A-7 a t 000132.)
z1 Tr. Vol. II, p. 297, Ins  12-14 (Albersheim).

Hrg. EX. E-6, p. 193, In 23 - p. 194, In 2; Tr. Vol. II, p. 235, Ins  1-2 (Albersheim).
Tr. Vol. I, p. 158, Ins  12-20, p. 15, in 13 -p. 159, In 10, p, 161, Ins  20-21, p. 163, ins  7-10, see also

Hrg. Ex. E-1, A-7, a t 000138, second full paragraph.
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# QWEST OPENING - ITS THEMES ESCHELON REPLY _ THE EVIDENCE
think they might already be included in
an existing rate. So when he talks about
an expedite charge, we agree to pay an
expedite charge, by definition that is
vague and ambiguous, they are saying
it's already there." (Tr., Vol. II, p. 296,
Ins 14-19, Mr. Steese objection)

See also "And again, I would say, then
why didn't they sign the amendment?
(Tr., Vol. II, p. 297, Ins 17-18,
Ms. Albersheim)

It laid those charges out in writing for Qwest.
(Hra EX. E-1, A-7, at 000138924 Contrary to
Qwest's claim that Eschelon is unclear about
whether it will pay if the costs are already
recovered in existing rates, Eschelon explicitly
said that in the interim it will pay a separate
charge - even when it leads to double recovery
because the separate charge is also included in
the installation NRC.25 The deference is that
Eschelon asserts that the separate expedite
interim charge should be determined using
TELRIC cost principles and Commission-
approved rates for those activities (see Rows
36-37), whereas Qwest has implemented an
excessive, unapproved "market" based rate
(see Row 10).
Eschelon explained at the time that no
amendment is needed, as the existing ICA
allows Qwest to charge Commission-approved
rates. (Hrs Ex. E-1, A-7, at 00013812 Ms.
Albersheim admits that the "current agreement
allows for charges." (Tr., Vol. II, p. 273, Ins 9-
lo)

1 2 Plain Language - Request to Expedite Qwest attempts to equate the capability to
request expedites of orders with the capability
to expedite orders. (See also Hrg. Ex. Q-2,
Albersheim Reb, p. 9, In 25.) The "plain
language" of ICA Att. 5, 1[3.2.2.l3, however,
refers not to a capability to request expedites
but to the "capability to expedite a service
order." UNE loop requests are made on a
service order. (Hrg. Ex. E-4, Denney Reb., p.

Versus Capabilitv to Expedite: "And
now I'll go into the facts of the breach of
contract clalm. And Your Honor knows
that when you look at a breach of
contract claim, the first thing you do is
look at the plain language of the
contract. And if the plaln language of
the contract controls and is

See Hrg. Ex. E-1, A-7, a t 000137-000139 (Eschelon letter indica ting tha t "whenever Eschelon reques ts
an expedite for an unbundled loop order and Qwest grants  the reques t," Eschelon will pay the Commiss ion-
approved ra tes  for the work and activities  to perform the expedite. The Commiss ion has  approved proceeding
on an Individua l Case Bas is  (ICE). Hrg. Ex. E-4 (Denney Reb.), p. 40, In 7 - p. 42, In 6. The approach
identified by Eschelon in its  letter is  how ICE pricing should work. See Row 36 below.
25 See Hrg. Ex. E-1, A-7, a t 000138, offering to pay a  dispa tch charge and s ta ting: "When the dispa tch
cos t is  included in the ins ta lla tion charge, this  is  double recovery by Qwes t." Even though cos ts  for labor to
expedite may a lready be included in the ins ta lla tion charge for re-ins ta lling service, Eschelon offered to both
pay tha t ins ta lla tion charge and to pay the ha lf hourly ra te for time actua lly spent on the expedite itself See id.
26 When Commission-approved rates  do not appear in the ICA, Qwest charges  them pursuant to the Rates
and Charges  General Principle that charges  must be in accordance with Commission rules  and regulations . See
ICA, Att. 1, 111.1, Exhibit 2 to this  Brief See Tr. Vol. I, p. 138 (Denney), lines  22-24, Hrg. Ex. E-3
(Webber/Denney Dir.), p. 41 a t footnote 44. See a lso Hrg. Ex. #-4 (Denney Reb.), DD-8, p. 5 (las t full
paragraph) (expla ining applica tion of Commiss ion-approved ra tes  from UNE cos t cases). See Decis ion No.
66242, Docket No. T-00000A-97-0238 (Qwes t's  271 applica tion) (Sept. 16, 2003) a t M105-106 & 108-109.
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# o WES T OP ENING _  ITS  THEMES ESCHELON REPLY _ THE EVIDENCE
unambiguous, then you apply the plain
language. And let's talk about the plain
language first. And Mr. Denney talked
about Section 3.2.2.13, and I will as
well. And I have put a few pages in
front of Your Honor right to your right
that have a few provisions, and the third
page is 3.2.2.13. And the plain
language of the contract says that Qwest
is going to provide Eschelon with the
capability to expedite an order. And
clearly the capability exists, a process
exists, LSRs exist, personnel exist.
We've heard that escalation process
exists. There is no question but that the
process exists and is available. (Tr.,
Vol. I, p. 167, In 16 p. 168, In 22, Mr.
Steese opening) .

"Now the other items. So when you
look at the contract, what do we see?
Does Qwest have a process? Answer,
yes. Did Qwest have a process of
notifying Eschelon within two hours of
whether it would accept an expedite?
Answer, yes." (Tr., Vol. I, p. 170, In 22

p. 171, In 1, Mr. Steese opening)

17, In 7.) There is no clause in this general
"Business Process Requirements" paragraph
that says "except for design services" or
"except for unbundled loops." To the contrary,
Attachment 5 of the ICA expressly refers to
expedited service in the context of coordinated
cutovers - an unbundled loop activity. See Art.
5, 113.2.2.5."

Qwest says "clearly the capability exists, a
process exists, LSRs exist, personnel exist."
(See also Tr. Vol. I, p. 136, In 17 p. 138, In 3.)
But that is the capability to make a request and
to receive only a negative answer in the case of
every UNE order, across the board. Qwest's
proffered capability is illusory. The implied
covenant of good faith and fair dealing
prohibits a party from doing anything to prevent
the other party to the contract from receiving
the benefits of the agreement. Without the
capability to expedite service orders for UNEs,
Eschelon is denied the benefit of a provision
clearly intended to require ("shall provide")
expedite capability for all service orders.
Qwest conceded at the hearing that the expedite
capability that the ICA refers to applies to both
design and non-design services. (Tr. Vol. II, p.
227, Ins 13-17, Albersheim.)

13 Qwest said no within two hours, purely on the
basis that Qwest required an ICA amendment
that is unnecessary. (See Row ll.) Qwest
claims that "Eschelon ignores" a sentence in
3.2.2.13, while Qwest itself selectively chooses
to rely on only a portion of that same sentence.
The "plain language" of Paragraph 3.2.2.13
refers to Qwest notifying Eschelon of Qwest's
"conhnnation to complete" in some cases, as
well as "not complete" in other cases, in an ICA
provision which applies to all service orders.
Qwest's approach, however, would read out of
the contract the phrase "confirmation to
complete" to allow Qwest to not complete the
expedite for every request for a designed

Complete Order: "But the next
sentence Eschelon ignores in its
testimony. It says within two hours we
shall notify Eschelon if we are going to
accept the request for an expedite. Here
with the rehabilitation center, Ms.
Johnson admitted we did that. We
notified within two hours." (Tr., Vol. I,
p.l68, Ins 17- 22, Mr. Steese opening) .

"This doesn't say they have the uniform
ability to ask that any order be expedited
and we have to do it. It says we shall
provide the capability to expedite an

Hrg. EX. E-4 (Denney Rab.), p. 17, lines 8-17, Tr. Vol. I, p. 127, Ins 13-20.
Rawlings v. Apodaca, 151 Ariz. 149, 153, 726 P.2d 565, 569 (Ariz. 1986).
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# QWEST OPENING - ITS THEMES ESCHELON REPLY _ THE EVIDENCE
order and we will tell them within two
hours. And we've satisfied that
completely in change management."
(Tr., Vol. I, p.169, Ins 18- 22, Mr.
Steese opening), see also id. p. 175, Ins
5-6 & 11-12.

service. Qwest admits, however, the expedite
capability applies to design and non-design
services. (See Row 14.)

1 4

"Now,
Completing POTS and Not
Complet ing Design Requests:
Eschelon says that because the word
service order is there that if we have the
ability to deny and routinely deny
requests, then we've eviscerated the
meaning of the contract. But Mr.
Denney admitted otherwise. Because if
we don't have an emergency condition
exist -- and Your Honor honed right in
on this in your questioning[29] -- then
Qwest has the ability to reject for that
reason, and we've already told them."
(Tr., Vol. I, p. 169, Ins 14-17, Mr.
Steese opening)

I

Mr. Denney actually testified 0 that ICA
113.2.2.13 is broader, as it is also consistent with
that paragraph to provide cost-based charges for
expedite capability, though Qwest has not
developed a process to implement that
capability consistent with the existing ICA.
(Tr. Vol. I, p. 160, Ins 16-17.)31 Therefore, he
did not agree with Mr. Steese's apparent
suggestion that the reference in 113.2213 to
completing or not completing expedite requests
is satisfied by providing expedite capability for
POTS only in emergency situations (i.e.,
completing them for POTS only when the
emergency conditions are met and refusing
them when they are not met for POTS, as well
as all cases for design services). Consistent
with Mr. Denney's testimony, Qwest's own
witness later admitted:
Q. And I believe you told me the contract
does not distinguish between design and non-
design services; eorreet? A. That'5 correct.
Q. And so the capability -- the expedite
ca bili that the Interconnection Agreement

Qwest did not identify the particular ques tion by the ALJ , but Mr. Steese appears  to be referring to Tr
Vol. I, p.160, In 19 - p. 161, In 1 (ALJ  cross  of Denney): "Q Well, I was  jus t looldng a t tha t Section 13
3.2.2.13, and jus t looked a t -- I'm jus t reading off of your little chart. Qwes t sha ll provide CLEC the capability
to expedite a  service order. That jus t says  you have the right, you have the capability to expedite. It doesn't say
anything about what land of expedite or whether it's  certa in criteria  have to apply or not

Mr. Denney indica ted tha t, while there may be a  box on the order to check for expedites  and there may
be personnel to call to reques t one, Qwest does  not provide the capability to expedite any loop order, because in
all cases  when the box is  checked or a  ca ll is  made, Qwest will reject the reques t for expedite of a  service order
for loops . See Tr. Vol. I, p. 136, In 17 -p. 138, In 3 (Denney)

The ICA requires  tha t a  process  be developed. See ICA Art. 5, 11322.12 ("sha ll"). The ICA, like s ta te
and federal law, a lso requires  nondiscrimination. See ICA Part A, 1131 . 1. Regarding fee-added expedite
capability, a lthough it has  been available to Qwest reta il cus tomers  of des igned services  (see footnote above)
there is  currently no mutually developed expedite procedures  to implement this  term (or the term saying charges
may apply" in Att. 5, 1]3.2.4.2.1). Eschelon informed Qwest, during development of the procedures  for a  fee

added process , that to be mutual, Eschelon expected fee-added expedites  to be offered at a  Commission
approved ra te. Hrg. Ex. Q-4 (Marta in Reb.), JM-R1 a t 7 (quoted in footnote below). Qwes t has  not yet
implemented procedures  associated with Commission approved rates , as  requested by Eschelon. See  id., Hrg
Ex. E-l, A-7 a t 000138. As  to when a  ra te should apply and the amount of the ra te, see Rows 36-37

9



# 0 WE S T GP ENING -| ITS THEMES E S CHE LO N RE P LY _ THE EVIDENCE
refers to applies to both design and non-design
services. Is that not the ease?
A. , It's a broad application. (Tr. Vol. II,
p. 227, Ins 9-17, Albersheim)

15 Expe dite  Ca pa bilitv Toda v:
"Do you have  the  ability to reques t an
expedite  and ge t one?  Yes ." (Tr., Vol. I,
p. 169, Ins  2-3, Mr. Steese  opening)

Qwest's  witness  te s tified:
"Q. As Esche lon's  Inte rconnection Agreement
exists  today, Qwest does not provide  Eschelon
with the  capability to rece ive  an expedited loop,
is  tha t corre ct?  A. Tha t's  corre ct." (Tr. Vol. II,
p. 229, ins  9-12, Albe rshe im)

16 Mutuallv developed and agreed upon: De spite  Qwe s t's  cla im tha t Mr. De nne y "ne ve r"
used the  words mutually developed, the
transcript shows tha t Mr. Denney both used
the se  words  (Tr. Vol. I, p. 131, In ll & p. 135,
Ins  12-13) and agreed to the ir use  (Tr. Vol. I, p.
146, ins  16-19). The  transcript shows tha t Mr.
Denney used the  phrase  "mutually developed
agreed upon" once, and that was in reference to
the  lack of a  fee -added process . (Tr. Vol. I, p.
160, Ins  l7-18.) Mr. De nne y use d the  te rn
"mutua lly agreed upon" once  rega rding
emergency-based expedite s . (Tr. Vol. I, p. 161,
In 12)

p .

"So wha t they do is  they tum forward to
Section 3.2.2.12, and they say the
process  wasn't, quote , mutua lly
deve loped. And actua lly, it was
interesting to hear Mr. Denney, because
he  would never use  the  word mutua lly
deve loped. He  cons is tently sa id -- a n d  I
encourage you to look a t the  trunscrqa t
- mutua lly deve loped and agreed
upon.." (Tr., Vol. I, p. 169, In 23
170, In 4, Mr. Steese  opening)

17 Mutua llv Deve lop  Vers us  Agree:
"Now, sometimes  in tha t deve lopment
pa rtie s  would not agree ." (Tr., Vol. I, p.
170, Ins 10-11, Mr. Steese  opening)

"But the  word deve lop and the  word
agree  a re  two ve ry diffe rent te rms . It
doesn't say mutua lly agree . It says
mutua lly de ve lop. And if you tum
forward one  page  in the  document in
front of you, the re  a re  provis ions  -- and
this  is  jus t one  -- in the  contract with
Eschelon tha t use  the  te rms mutually
agree . And, indeed, the  te rn agree  is  in
the  interconnection agreement 83 times
that require  the  parties to reach an
accord. And the  fact tha t the  te rn agree
is  not in 32.2.12 is  ve ry importa nt to
contra ct inte rpre ta tion." (Tr., Vol. I, p.
170, Ins 11-21, Mr. Steese  opening)

The ICA, a t Part A, 1127.2, provides tha t if the
parties  a re  "unable  to agree  on certa in items,"
they may bring the  items to this  Commiss ion.
(See  Row 4)

Qwest attempts to read Art. 5, 113.2.2.12 as
though it sa id "deve lop," ins tead of "mutua lly
de ve lop." "Mutua l," with re spe ct to a  fe e ling or
action, is  defined to mean "experienced or done
by each of two or more  parties  toward the  other
or othe rs ." (The  Ne w Oxford Dictiona ry,
2001). S ynonyms  of "mutua lly" include :
"commonly," "jointly," "in a gre e me nt," a nd "a s
one ." (Roge t's  Int'l Thesaurus , 4th ed. 1977).
The  de finition of "mutua lly" is  s imila r to the
de finition of "agree" read by Ms. Albe rshe im a t
the  hearing (Tr. Vol. I, p. 190, Ins  8-12), and ye t
she  does not even acknowledge the  modifier
"mutua lly" be fore  "de ve lop" whe n pointing out
the  "s ta rk contras t" be tween "deve lop" and
"a gre e " (Id . In 8.) Contra ry to Qwes t's
approach, contract inte rpre ta tion rules  quite

1 0



# QWEST OPENING _ ITS THEMES ESCHELON REPLY - THE EVIDENCE
logically require each tern to be given effect.
Ms. Albersheim, an attorney, is apparently
aware of this rule of construction, as she claims
that Qwest's interpretation "gives meaning to
each and every word of those provisions." (Id.
p. 182, lnsl9-21.) Qwest Hrg. Ex. Q-24, for
example, includes a provision (11l . l .5.l) that
refers to "develop" without the word
"mutually" before it. Applying Qwest's
approach, if no mutuality in the form of
agreement were required in the development of
procedures for expedites, there would have
been no need to insert "mutually" before
"develop" The word is used in the ICA
expedite provision and must be given effect.

1 8 Mr. Steese is reading into the ICA a distinction
between design and non-design that Qwest's
own witness admitted does not exist in the ICA.
(See Row 12 & 14.) The "very broad" language
of this section, which "doesn't distinguish
between services,"33 indicates that charges may
apply to all products in some cases and may not
apply to all products in others (such as when
emergency conditions are met). The Staff' s
recommendations are consistent with this
application. At a minimum, Qwest's position
IS an admission that this section has some
application to design services/UNEs (though
today Qwest provides no expedite capability for
design services/UNEs per the ICA). Even
assuming Qwest's reading of the ICA language
were correct, Qwest does not adhere to the
terms of the ICA as now interpreted by Qwest.
Qwest admits ICA Att. 5, 11113.2.4.2.1, 3.2.4.3.1,
& 3.2.4.4 (all providing expedite charges "may
apply") entitle Eschelon (and other CLECs who
also opted into the AT&T ICA or otherwise
have the same ICA language) at least to fee-
added expedites for design service orders under
these paragraphs of the existing ICA. Qwest,

Tvpe of Product): "But now if we look
at the final page of this document [Q-
25], it says expedite charges may apply,
With Qwest's process, expedite charges
do not apply to requests to expedite
POTS orders, but they do apply for
design services orders. So by the
express terns of Qwest's process, they
may apply. They apply to design
services. They do not apply to POTS."
(Tr., Vol. I, p. 171, ins 4-10, Mr. Steese
opening),
See also Tr. Vol. II, p. 230, Ins 10-19
(Albersheim).

32 Allen v. Honeywell Retirement Earnings Plan, 382 F. Supp. 2d 1139, 1165 (D. Ariz. 2005); see also
Central Arizona Water Conservation Disfricf v. United States, 32 F. Supp. 1117, 1128 (D. Ariz. 1998) (court
must avoid a contract interpretation that would render a contract provision meaningless).
33 Tr. Vol. 11, p. 223, lines 22-23 (Albersheim).

Hrg. EX. S-1, Staff Testimony, Executive Summary, Staff Conclusion Nos. 2-3 .34
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# 0 WES T OP ENING _  ITS  THEMES ESCHELON REPLY - THE EVIDENCE
however, does not provide fee-added expedite
capability for loops per the existing ICA at any
price.

19 Actually, the answer is yes. Eschelon, like the
staff," interprets ICA Art. 5, 'W3.2.4.2.1,
3.2.4.3.1, & 3.2.4.4 (all providing expedite
charges "may apply") as requiring expedite
capability for all service orders, including those
for UNE loops, at cost-based rates. So,
expedite charges may apply per the ICA, but
they must be cost-based. See Complaint, 111,
Page 14, lines 1-3, requesting: "An order
enforcing the Commission approved ICA to
require Qwest to provide such expedite
capability at Commission approved rates and,
when applicable outage and Emergency
conditions exist, at no additional enarge."36

See also Rows 36-37 (regarding how to proceed
regarding the rate in this case).

Charge): "Does Eschelon's
interpretation of the contract give any
meaning to not one, not two, but three
sections, all of which say expedite
charges may apply? And the answer is
no." (Tr., Vol. I, p. 171, Ins 11-14, Mr.
Steese opening) .

"And what they ask this Commission to
do is give the contract an interpretation
that will never allow Qwest to get an
expedite charge. And so the
interpretation applied by Eschelon and
by Staff is to eviscerate the plain
meaning of these provisions." (Tr., Vol.
I, p. 171, Ins 17-21, Mr. Steese opening)

C/'.` "And we just heard Mr. Denney say
that this setting a cost-based rate is what
is necessary." (Tr., Vol. I, p. 177, Ins 8-
9, Mr. Steese opening)

20 One Additional Nickel 'm Pavement for Qwest provided no evidence that it has billed
Eschelon for expedites under the ICA. As stated
in the Complaint (1[38, p. 12, Ins 7-8); "That
Eschelon paid the much higher special access
private line charge to get service for Customer
demonstrated this willingness [to pay]." Mr.
Denney actually said that charges are consistent
with the language of the ICA," but Qwest has
not shown that it is not already recovering its
costs in existing rates (i.e., is not already
receiving charges)38 or developed a cost-based
rate in AZ. Qwest simply does not offer fee-
added expedites under the existing ICA at any
price, so there is no charge to pay, even though

Expedites: "Mr. Denney just admitted
this. He said Eschelon has never paid
one additional nickel of additional
money for an expedite charge." (Tr.,
Vol. I, p. 171, Ins 14-16, Mr. Steese
opening)

See also "My question was has Eschelon
-- and I will add this clarification -- ever
paid one red cent, one red cent for an
expedite charge under the
interconnection agreement in Arizona
ever'?" (Tr. Vol. I, p. 140, Ins 12-15, Mr.

35

20-23.
36

Hrg. EX. S-1, Staff Testimony, Executive Summary, Staff Conclusion No 7, Tr. Vol. I, p. 155, lines

37

38

Tr. Vol. I, p. 164, Ins  12-22 (Denney). See a lso Hrg. Ex. S-1, Sta ff Tes timony, Executive Summary,
Staff Conclus ion Nos. 2-3 .

Tr. Vol. I, p. 160, Ins  16-17 (Denney). See footnote above.
Tr. Vol. I, p. 141, In 22 ~p. 142, In 4, p. 160, Ins  17-24 (Denney).

12



# QWEST OPENING _ ITS THEMES ESCHELON REPLY - THE EVIDENCE
Steese cross) Eschelon has said it is willing to pay. (See Row

11.) Specifically, in response to Mr. Steese's
question, Mr. Denney testified:
"A. I'm not aware that Qwest has ever
requested charge under our contract for that.
There's emergency- based conditions. So the
best of my knowledge, we have not paid for
that. There is provisions in the contract by
which says charges may apply. And to the best
of my knowledge, Qwest has never said, here
are the particular charges that apply to that
particular expedite.
Q. Well, Qwest did say that for unbundled
loops. You just disagree with that rate, true?
A. You didn't say this is the charge, here is
what we -- the cost we incurred for this
particular loop. You said, here is this market-
based rate that has nothing to do with a cost-
based rate that's basically been, you know,
under Commission jurisdiction." (Tr. Vol. I, p.
140, In 16 -p. ll, In 4)

In other words, Eschelon would have paid "one
additional nickel," and more, had Qwest
provided expedite capability for UNEs at an
ICE rate using Commission-approved rates per
the ICA, instead of unilaterally demanding an
excessive, unapproved "market" based rate.
(See Rows ll & 36.)

21 Participation - Versus Consent: "And
there are many times when Eschelon
recommends a process and Qwest
doesn't agree, and that goes forward and
becomes the process. Maybe it's Level
2 to Level 3 versions and more has to
happen. Maybe they make
recommendations. And the whole point
is that does Eschelon breach the contract
if Qwest didn't agree every step of the
way in the process? Answer, no." (Tr.
Vol. I, p. 172, ins 7-14, Mr. Steese

It is important to note that CLEC "participation
does not equate to consent."39 It is undisputed
that Qwest acts over CLEC objection in CMP,
even when the ICA requires mutuality.40
Unlike Qwest, Eschelon cannot proceed with a
change in CMP over Qwest objection.4l
Therefore, unlike Qwest, Eschelon cannot
breach the ICA in this manner.

With respect to Versions 27 and 30, Eschelon's
alleged "involvement" was to object. There
was no mutual development of these changes.

39

In  1 4 ,
40

41

Hrg. Ex. E-3 (Webber/Denney Dir.), p. 18, Ins 18-19, Hrg. Ex. E-4 (Denney Reb.), p. 19, In 1 Ap. 22,

See, e.g., Hrg. Ex. E-2 a t BJJ-K (Summary of Eschelon Objections  and Dispute Resolution).
Hrg. Ex. E-3 (Webber/Denney Dir.), p. 17, In 19 - p. 20 In 15.
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opening) . "There is no conflict. They
just didn't, quote, agree. They were
involved in the process where the
Version 30 and Version 27 were
developed. They just didn't like the
outcome, and their reaction is to say
because of that there is a breach." (Tr.
Vol. I, p. 173, Ins 5-9, Mr. Steese
opening)

Qwest by itself prepared the changes and
afterward sent them to CLECs and then
implemented them over CLEC objection.

In Qwest's example, there is no agreement to
breach, because the example assumes that
Qwest and Eschelon do not reach agreement
(i.e., "Qwest didn't agree"). That is different
from the facts in this case, when Qwest and
Eschelon have an agreement requiring Qwest to
provide expedite capability, Qwest in fact
provided expedite capability for loops per the
agreement for some time, and Qwest later
withholds expedite capability over Eschelon's
objection, with no change in the ICA terns and
no poor Commission approval.

22 The way change management is supposed to
work is that it cannot be used to modify ICA
terms. Qwest's assertion about uniformity is
unsupported in fact. To the contrary, the CMP
re-design documentation shows that CMP was
specifically designed to account for differences
in individual CLEC ICes. (Hrg. Ex. E-4,
Denney Rab., p. 22, In 15 p. 24, in 10, quoting
Qwest's CMP Redesign materials.) In
Minnesota, the ALJs said:

"The CMP document itself provides that in
cases of conflict between changes implemented
through the CMP and any CLEC ICA, the rates,
terms and conditions of the ICA shall prevail.
In addition, if changes implemented through
CMP do not necessarily present a direct conflict
with an ICA but would abridge or expand the
rights of a party, the rates, terms, and conditions
of the ICA shall prevail.42 Clearly, the CMP
process  would permit the  provis ions  fan ICA
and the CMP to coexist, conflict, or potentially
overlap. . Eschelon has provided convincing
evidence that the CMP process does not always
provide CLECs with adequate protection from

"The way change management works is
it is the place where uniform processes
are created for the industry to implement
contracts." (Tr. Vol. I, p. 172, Ins 7-19,
Mr. Steese opening) .

"And what they, Eschelon, are saying is
because we didn't agree with a
recommended change of Qwest that
followed change management to the
letter, that Qwest can't utilize that
process. Well, that defeats the entire
purpose of change management to
create uniform process." (Tr. Vol. I, p.
172, Ins 20-24, Mr. Steese opening).

"Now, changing to change management
where Ms. J ill Marta in will testify. And
Ms. Martain for a period of years ran the
change management process for
Qwest." (Tr. Vol. I, p. 173, Ins 13-15,
Mr. Steese opening)

42 [MN] Ex. 1 (Albersheim Direct) a t RA-1, pa rt 1.0, page 15. [The CMP Document is  Hrg. Ex. E-1, A-
9 in this  case. The Section 1.0 (Scope) language is  found a t 000173 ofA-9.]
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See also Hrg. Ex. Q-4 (Martain
Rebuttal, p. 18, Ins 23-27): "CLECs
shouldn't be permitted to pick and
choose which document they wish to
operate from, with respect to the CMP
processes and their ICA. If they choose
to participate in CMP and actively
contribute in developing those
processes, then they should be required
to abide by all of the terms and
conditions that are developed through
the CMP."

o

Qwest making important unilateral changes in
the terms and conditions of interconnection.43
Ms. Martain testified that she has "been
involved with the Change Management Process
since 2002 and managed the Change
Management Process from July 2004 through
June 2006." (Hrg. Ex. Q-3, p. 4, Ins 5-6) Her
own testimony, which is contrary to the "plain
language" of the CMP document itself (see
Row 23), as well as the CMP redesign
documentation, shows the need for a
Commission ruling to ensure CMP works as
intended for expedites, and not as Qwest now
admits it ante refs and applies it.

23 Scope of CMP - ICA Prevails for
Onlv Direct Conflicts - or Also
Abridging or Expanding Rights:
"And the only time that the processes
agreed to in this change management
process do not apply is if it conflicts
directly with the terms of the
interconnection agreement." (Tr. Vol. I,
p. 172, Ins 7-19, Mr. Steese opening)

See also Hrg. Ex. Q-4 (Martain
Rebuttal, p. 18, ins 23-27) (quoted in
previous Row, #21)

To the contrary, Qwest's own CMP document
is very clear on this point:
"In eases of conflict between the changes
implemented through this CMP and any CLEC
interconnection agreement (whether based on
the Qwest SGAT or not), the rates, terms and
conditions of such interconnection agreement
shall prevail as between Qwest and the CLEC
party to such interconnection agreement. In
addition, if changes implemented through this
CMP do not necessarily present a direct
conflict with a CLEC interconnection
agreement, but would abridge or expand the
rights of party to suer agreement, the rates,
terms and conditions of such interconnection
agreement shall prevail as between Qwest and
the CLEC party to such agreement." (Qwest
CMP Document, §l.0, Hrg. Ex. E-1, BJJ A-9 at
000173)

24 Status of Emergencv Condition
Language - Throughout ICA Term:
"There is nowhere in their contract that
says the emergency conditions
procedure must apply. There is
nowhere it says medical emergencies."
(Tr. Vol. i, p. 172, In 25 p. 173, In 2,

This has always been the case for the ICA,
which terms have not changed in this respect.44
Yet, for six years Qwest provided expedite
capability for UNE loops per the same ICA
when emergency conditions were met.
(Answer, Page 9 1114, Ins 24-25, Hrg. Ex. E-l,
Johnson Dir., p, ll, Ins 7-l2.)45 Obviously the

43 MN Arbitra tors ' Report, a t W 21-22 (footnote in origina l, emphas is  added) (quoted in Hrg. Ex. E-4
(Denney Reb.), p. 11, Ins  4-20.
44 See Hrg. Ex. E-4 (Denney Rab.) a t DD-2, Row 1 (showing the ICA language has  not changed).

See a lso Hrg. Ex. Q-5 (Novak Dir.), p. 5, lines  5-12 & lines  21-22 (Qwes t "uniformly followed the
process  in exis tence a t the time for expediting orders  for unbundled loops"). There is  a lso nowhere in the

45
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Mr. Steese opening) contract supports doing so, as Qwest itself

interpreted the Commission-approved ICA in
that manner for six years. Ms. Albersheim
testified that the emergency conditions did not
expand the ICA, only "further defined" it. (Tr.
Vol. II, p. 300, lines 6-14.) Qwest cited no
change of law or Commission ruling allowing it
to abruptly stop offering emergency-based
expedites for loops per the ICA without first
going to the Commission.46

25 There is also nowhere in the ICA that says
Qwest may over-recover or unilaterally start to
charge "market" based rates for capability it
previously provided at no additional charge. To
the contrary, the ICA provides that, if Qwest
desires to charge for an activity, including one
for which it previously did not charge, Qwest
needs to first seek dispute resolution, which
may include going to the Commission for
approval. (See, e.g., ICA Art. l, §l.2 at
Complaint, Exhibit l, p. 3.)47 In fact, Qwest
has admitted that, if Qwest wants to get a
separate rate for an activity, it needs to first
prove that the cost of performing that activity is
not already recovered in existing rates.48
Qwest, however, has not demonstrated (or even
made any attempt to demonstrate) that, in those
situations in which no additional expedite
charge applies due to an emergency condition,
Qwest is not already recovering its costs in the
non-recurring charge (NRC) for the re-
installation and the recuning charges.49 (The
fact that Qwest provided these expedites for six
years without additional charges under the ICA

ICA Terms and Cost Recovery
Principles: There is nowhere it says
that they'll get it for free or for no
additional cost." (Tr. Vol. I, p. 172, Ins
7-19, Mr. Steese opening)

See also Should Qwest "be obligated to
expedite the order at no charge to you
just to be nice?" (Tr. Vol. I, p. 29, Ins
20-21, Mr. Steese cross)

See also "under no circumstance
should Qwest be penalized for trying to
be a Good Samaritan and offer
something to CLECs that it is not
legally obligated to provide." (Hrg. Ex.
Q-2, Albersheim Rab., p. 15, ins 4-6.)

Qwest reta il tariffs  that says  the emergency conditions  must apply, but Qwest applies  them for a t leas t certa in
reta il cus tomers . See Row 7 and accompanying footnotes .
46 Even if there were a  pertinent change of law, Qwest would have needed to obta in a  Commiss ion-
approved amendment to the ICA before s topping to provide service under the exis ting ICA. See a lso Hrg. Ex.
S-l, S ta ff Tes timony, p. 34, lines  19-21.
47 Regarding prior Commiss ion approval before implementing a  change in CMP, see In re. US West
Communica tion Inc.'s  Compliance with Section 271 of the Telecommunica tions  Act of 1996, ACC Docket No.
T-00000A-97-0238, Decis ion No. 66242, 11105-106 & 108-109 (Sept. 16, 2003) (cited in the Complaint, 1113,
p. 6, footnote 1).
48 Hrg. Ex. E-6, p. 193, in 23 - p. 194, In 2, Tr. Vol. II, p. 235, Ins  1-2 (Albersheim).

Tr. Vol. 1, p. 141, In 22 - p. 142, in 4 (Derma).49
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supports an inference that Qwest is recovering
its costs elsewhere.5°) Moreover, when the
emergency conditions are met, Qwest expedites
only if resources are available. Therefore,
Qwest incurs no cost to add resources for
expediting an order, as Qwest simply denies the
request.51 (See Row 37)

26 Version 11/Covad CR - CLEC
Disconnect in Error  - Optional
Process: "And the first big change, as
Ms. Martain will testify to, is Version
11. And Version 11 came forward
because of Coved. And this is where
the two different types of expedites
came into existence, the preapproved
category and the expedites requiring
approval category. And Eschelon made
-- excuse me, not Eschelon. Coved
made the request. And the reason they
made the request is because if the CLEC
disconnected in error, they did not have
a means to get the circuit back up and
running, exactly what happened at the
rehabilitation center. And they wanted
to make sure that they could get
expedites, and the notes show from
change management that that was the
very basis of Version ll." (Tr. Vol. I, p.
172, Ins 7-19, Mr. Steese opening)

The complete Change Request detail for
Covad's Change Request shows that, while one
particular example used by Coved involved a
CLEC disconnect in error, Coved's request was
not limited to that example,52 and Covad itself
said an example it provided was not "as
critical" as when one of the emergency
conditions is met.53 (See Row 37.) Based upon
the evidence, Staff correctly concluded that
Covad did not ask to alter the emergency-based
process (or to freeze them rn time54). (Hrg. Ex.
S-l, Staff Testimony, p. 29, Ins 13-19 & p. 38,
Ins 12-17.) Covad requested an optional
"enhancement" to the process to add fee-added
expedites, for which "it shouldn't matter what
the history or circumstances are, if we are
willing to pay for the expedite." (Hrg. Ex. Q-4
at JM-Rl, p. 7 off, 2/27 04 Covad Clarification
Call minutes.)
And, the CMP record shows that Eschelon
made clear that it was not agreeing to any
change that altered its ability to obtain
expedites for UNE loops and only proceeded
once Qwest assured Eschelon that was the case.
(See Hrg. Ex. E-2, Johnson Reb., p. 9, ins 3-23,
quoting CMP minutes.55) Eschelon also clearly

50

52

Tr. Vol. I, p. 159, In 17 - p. 160 In 4 (Denney).
51 Hrg. Ex. E-4 (Denney Reb.), p. 39, Ins  1-16.

Hrg. Ex. Q-4 (Marta in Reb.), JM-R1 a t 1-9. See, Ag., the title ("Enhancement to Exis ting Process  for
Provis ioning" and description of Covad's  reques ted change ( "Coved reques ts  tha t Qwest provide a  formal
process  to expedite an order that requires  an Interval that is  shorter than what is  currently available for the
product.") Id. a t 1.
53 Hrg. Ex. Q-4 a t JM-Rl, p. 7 of 9, 2/27/04 Covad CMP Cla rifica tion Ca ll minutes .

Hrg. Ex. Q-4, Marta in Reb., p. 17, Ins  14-20 ("revert" to Vers ion ll a s  implemented by Qwes t). See
Row 37.
55 In response to Eschelon's  CMP comments  on the Covad change request, Eschelon obtained two
commitments  from Qwest (both reflected in Qwest's  CMP Response, quoted a t Hrg. Ex. E-2, Johnson Reb., p.
9): (1) implementa tion of the Covad Change Reques t would not result in replacement of the exis ting
emergency-based option (i.e ., "continue with the exis ting process  tha t is  in place"), and (2) resources  would
remain available to process  expedite reques ts  under the exis ting emergency-based option even with the addition

54
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stated its expectation that any rate for a fee-
added process should be Commission approved.
(Hrg. Ex. Q-4, Martain Reb., JM-R1 at 7.56)
Note that Eschelon did not say allowed to go
into effect, and specifically said "Commission
approved." (See id.)

27 Eschelon's receipt of emergency-based
expedites at no additional charge had always
been the case for loops, and this did not change
in the fall of 2005, before Qwest announced
Versions 27 and 30.57 Therefore, Eschelon's
situation was not the trigger for Versions 27 &
30. Qwest retail customers received fee-added
expedites for design services, while Eschelon
did not.58 If Qwest's goal was to create
nondiscriminatory treatment, Qwest would have
offered fee-added expedites to CLECs all along.
Therefore, nondiscriminatory treatment was not
the trigger. Even if Qwest had charged the
retail rate to CLECs, CLECs would have paid
no more than 500 o of the NRC for fee-added
expedites for design services at least from
2000-2004. Qwest did not, however, provide
fee-added expedites at the retail rate to CLECs
before 2004. Therefore, even
nondiscrimination that is erroneously" defined
as the same price for retail and wholesale was
not the trigger. Nothing changed with respect
to the ability to receive these expedites prior to
Qwest's change in the fall of 2005. What
changed? The rate. The Qwest-initiated
changes implemented in CMP by Qwest over
CLEC objection were a means to implement an

Q: "And  the n  Qwe s t began to train its
people, and what Qwes t s aw was  it's
s uppos ed to create nondis criminatory
proces s es  for all CLECs  and for its elf.
And there were s ome parties  like
Es chelon who weren't paying for
expedites  when mos t people were for
des ign s ervices . And that is  what drove
Vers ion 30, to create  uniformity and to
create nondis criminatory treatment
between all parties ." (Tr. Vol. I, p . 174,
Ins  10-17, Mr. Stees e opening)

See Row 10 regarding the purpos e of
Qwes t-initiated Vers ions  ZN and 30.

of the optional fee-added alternative (i.e., "this will not impact resources"). In addition, Eschelon made clear
that rates for fee-added expedites should be commission approved (see next footnote below).
56 Hrg. Ex. Q-4 (Martain Reb.), JM-Rl at 7(emphasis added) CMP minutes, stating: "Jill Martain
advised there would be charges in the ICA, and the amendment would have to be written. Bonnie said they
wouldhave to be commission approved rates. Jill advised she is not the expert on this process but she believes
so."
57 See Hrg. Ex. E-4 (Denney Reb.) at DD-2, Rows 1-3. Regarding "uniformity," see Row 22 above.

At all relevant times, Qwest's retail tariffs have made fee-added expedites available to Qwest's retail
customers for design services, although the retail rate increased from a cap of no more than 50% of the NRC to
$200 per day in 2004. See Tr. Vol. I, p. 152, In 25 - p. 153, In 15. In contrast, Qwest did not make fee~added
expedites for design services available to CLECs until 2004. See Hrg. EX. E-1, A, at 000005 000007. Version
ll was effective on July 30, 2004. See Hrg. Ex. E-l, A-2 at 000059.
59 Hrg. Ex. E-4 (Denney Reb.), p. 51, lines 4-14.
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unapproved rate without first seeking
Commission approval. Rates are outside the
scope of CMP,6 yet Qwest used CMP to
require a "per day" rate structure in CMP. (See
Row 10.)

28 There should have been no question that Qwest
would have provided the expedite based the
language of the ICA, particularly in light of the
CMP Document's provision that the ICA
controls. (See Row 23.) The fact that Qwest
had already rejected some orders when it should
not did not indicate that Qwest would
necessarily continue to violate the ICA. Qwest
sometimes indicates that it will require a
contract amendment when in fact it does not or
should not. Qwest had previously taken such
positions and then backed down. (Hrg. EX. E-4,
Denney Reb., p.3l, In 3 - p. 32, In 8.) If Qwest
was not going to back down in this case and
was going to enforce its PCAT against CLECs
despite the language of their existing ICes, it
was incumbent on Qwest to come to the
Commission to obtain the right to do so and to
receive approval of any amendment. (See, e.g,
Hrg. Ex. S-l, Staff Testimony, p. 34, lines 19-
21 .)

go to Commission: "And that
happened several more times before the
rehabilitation center. So there should
have been no question when they asked
for an expedite for the rehabilitation
center that Qwest was going to say, no,
we're not giving this to you." (Tr. Vol.
I, p. 175, Ins 17-11, Mr. Steese opening)

29 Rehabilitation Center  Example -
Denial for No Amendment at the
Time Versus Later Claim of No
Medical Emergencv: Tr. Vol. I, p.

177, In 5 (Mr. Steese175, In 13
opening) .

"Qwest denles the request because there
is no amendment." Tr. Vol. I, p. 175,
Ins 19-20 (Mr. Steese opening)

"there is no medical emergency" Tr.
Vol. I, p. 177, in 1 (Mr. Steese opening)

See Complaint 1[1[22-42, Chronology, Att. 1 to
Hrg. Ex. S-1 (StaftlTestimony).

Qwest admits that the only reason given at the
time for rejecting the expedite request was
because Qwest demanded an ICA amendment.6I
Qwest did not claim at the time that the medical
emergency condition was not met, and now
seeks to rely upon infonnation that Qwest
alleges it obtained later. Qwest's own
witnesses conceded, however, that Qwest's
process is to rely upon information provided by

Although it may be difficult to tell in practice, Qwest s ta tes  tha t it agrees  ra tes  are outs ide the scope of
CMPand, ironica lly, even rejected McLeod's  and Eschelon's  joint CMP esca la tion of Vers ion 27 on the
grounds that "discuss ion around rates  associated with an Interconnection Agreement are outs ide the scope of the
CMP proces s ." Hrg. Ex. E-l, A-7 a t 000129.
on Exhibit DD-6 (voice ma il transcription), p. l, to Hrg. Ex. E-4 (Denney Reb.), Hrg. Ex. Q-5 (Novak
Dir.), p. 8, lines  25-26 ("Qwest denied the reques t because Eschelon did not have an expedite amendment.").
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CLECs at the time of the expedite request. (Tr.,
Vol. II, p. 458, Ins 7-17, Novak, Tr. Vol. II, p.
344, In 1 - p. 345, In 1, Martain)

30 In Arizona, the Commission in the UNE Cost
Docket found that "Qwest is directed to develop
cost studies for all services offered in this
docket on an ICE price basis in Phase III.
Qwest should make every effort to develop
reasonable cost-based prices for such services
even if it has little or no experience actually
provisioning the services." 2 Because Qwest
"offered in this docket on an ICE price basis"
the provision of expedites, expedite charges are
subject to this order. See Hrg. Ex. E-4 (Denney
Reb.), p. 52, Ins 1-16, See also Re NewSouth
Communications Corp., 2006 WL 707683
(N.C.U.C. February 8, 2006).

The ICE rate for expedites is in the SGAT, and
Qwest did not seek or receive prior
Commission approval before imposing a
"market" based rate. (See Row 36.)

FL & KY Versus AZ Order: "Now,
turning to the last subject -- and Ms.
Terry Million will testify about this --
and that is the rate question. And we
just heard Mr. Denney say that this
setting a cost-based rate is what is
necessary. Well, in reality there's a
decision from Florida and one from
Kentucky saying the opposite. And that
is, a request to expedite is, by definition,
not required by the Act." (Tr. Vol. I, p.
177, Ins 6-12, Mr. Steese opening)

3 1 Length of Interval - Whether
Super ior Service: "When Qwest went
through the 271 process, it, with this
Commlsslon's help and the input of
many, said what interval do you need in
order to have a meaningful opportunity
to compete, and those intervals were set.
And they asked that they be speeded up

63 And so they're asking Qwest to put
service in place for unbundled loops
faster than is necessary by the act. By
definition that is superior service, and
that means market-based rates should
apply." (Tr. Vol. I, p. 177, Ins 13-23,
Mr. Steese opening)

Qwest cannot deny that it provides expedited
service (i.e., "faster" than its "standard"
interval) to itself and its retail customers,
therefore, it needs to provide it to CLECs as
well. (See Rows 33-34.) To the extent that
Qwest is relying upon any difference in retail
and CLEC intervals for its conclusion that
expedited service for CLECs is "faster," Qwest
ignores its own admission that the Commission
has reviewed the intervals in 271 and found
them appropriate to give CLECs a meaningful
opportunity to compete. After all, Qwest itself
takes steps internally to provide the final
product to its retail customers. Eschelon
receives a wholesale UNE service on the last
day of the interval, and then Eschelon must take
additional steps to deliver a working service to
its customer. As Ms. Johnson testified: Qwest
is "comparing apples to oranges because there's
still more we have to do after Qwest delivers

62 Phase  II UNE Cos t Docke t, Phase II Opinion and Order, Decis ion No. 64922, June 12, 2002, p. 75.
See a lso Exhibit DD-4.
63 See next Row, #31 .
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that loop in five days to make it work for the
customer." (Tr. Vol. I, p. 28, Ins 12-14.)
Qwest does not perform the end user retail
functions for a wholesale service. The intervals
appropriately reflect this fact.

32 Leapfrog - Whether Superior
Service: "The reaction that no
additional charge should be made is, as
Ms. Million will testify, the equivalent
of this: When you go to a movie theater
and ask to sit in the front row, do you
pay more than the person in the
balcony? Answer, yes. If you are
mailing a letter, is it the same cost as if
you are overnighting it with one day
delivery? Answer, no. You pay more.
You are getting a huge benefit, and the
thought that you should get it for no
additional cost flies in the face of
reason. So now from a competitive
standpoint, if Eschelon can get a DS l
capable loop and tum it over to the
customer in one day and Qwest can't
charge them the per fee rate, and Qwest
is competing for that same customer and
says Pm going to charge you $1,800
because my tariff requires it to get it in
place, who are they going to choose?
The rates are not supposed to be used to
gain competitive advantage. They are
supposed to be used to create
competitive neutrality. And what
Eschelon is trying to do with expedites
is use rates to create competitive
advantage, which is exactly why the
superior service rules apply." (Tr. Vol. I,
p. 178, Ins 1-22, Mr. Steese opening)

This is Qwest's "leapfrog" argument. Ms.
Million neglects to recognize that as a
wholesale provider and competitor to CLECs in
retail markets, Qwest faces a different expedite
"fee" than the fee it proposes to charge
Eschelon. This fee is Qwest's internal cost of
expediting the order. Because Qwest proposes
to charge Eschelon an expedite fee that is not
based on costs, Qwest's proposal allows Qwest
to "leapfrog" ahead of CLECs on unfair and
discriminatory terms by using its unique
position as a provider of essential facilities.
(Denney Rab., pp. 57-58.)
See also Row 30 above.

33 Retail analogue: "And for unbundled
loops there's no retail analog." (Tr. Vol.

Qwest has claimed both that UNE loops do not
have a retail analog e64 and that UNE DSI and•

Q

64 In its  November 18, 2005 CMP Response, Qwes t gave the following reason for its  refusa l to provide
the capability to expedite orders  for loops  under the Expedites  Process : "Qwest does  not sellUnbundle d Loops
to its  end user cus tomers  so it is  not appropria te to make a  comparison to reta il in this  s itua tion." See Exhibit
BJJ  A-7 a t 000124 (las t paragraph) (emphas is  added). Although today Qwest a ttempts  to limit this  s ta tement to
DSO loops (see Albersheim Direct, p. 12, lines  18-19), the s ta tement on its  face applied to a ll unbundled loops .
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I, p. 177, Ins 17-18, Mr. Steese opening) DS3 loops do have a retail ana1ogue."5 Mr.

Steese continues the trend. Qwest's own
witness testified that high capacity (DSI and
higher) UNE loops have a retail analogue, and
it is Qwest retail private line. (Hrg. Ex. Q-l,
Albersheim Dir., p. 12, Ins 18-20.)

Although Qwest continued emergency-based
expedites (which Qwest now claims are for
POTS/non-design only) for DSO loops (which
Qwest now claims are not P()Ts/non-design)
after Version ll, Qwest apparently now claims
that DSO loops do not have a retail analogue.
Qwest says, however, that all unbundled loops
(including DSOs) are design services, and
Qwest repeatedly testifies that expedites are
available for design services (though Eschelon
cannot order them today per its ICA). (See,
e.g., Hrg. Ex. Q-1, Albersheim Dir., p. 10, Ins
l-2: "Qwest provides expedites for designed
services" .) The question then becomes - at
what rate for wholesale customers. (See Rows
36-37.)

34 Expedites for Itself: "and so Qwest
isn't doing it for itself." (Tr. Vol. I, p.
177, Ins 18-19, Mr. Steese opening)

On July 15, 2004, Qwest said that fee-added
expedites would allow CLECs to "expedite
without reason" for a fee, "like the Retail and
Aeeess customer." (Qwest Version ll CMP
Response, Art. A-2 at 000062, #3, to Hrg. Ex.
E-1, Johnson Dir.).

Qwest says high capacity loops have a retail
analogue (private line - see Row 33). At a
minimum, this means Qwest admits it is doing
expedites of high capacity services for itself In
CMP, Qwest said it performs expedites for both
its "Retail" and "Access" customers. (See id.)
Even assuming there is no retail analogue, "no
retail analogue" does not mean "no
discrimination." An analysis must be made of
whether the access the ILEC provides to
CLECs offers a meaningful opportunity to

65 Albersheim Direct, p. 12, lines  18-19.
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compe te . S e e  Be ll Atla ntic  NY 271 Orde r a t 11
44. This  s ta nda rd is  no le ss  rigorous .66

35 S a m e  P ric e  fo r Re ta il a n d  Wh o le s a le :

/

"At the hearing in the Minnesota arbitration
proceeding, Ms. Albersheim admitted that the
fact that there's a difference in price between
two services does not mean that the lower
priced service is a superior service for purposes
of detemiining whether that service is a UNE.
In the Matter of the Petition of Escnelon
Telecom, Inc. for Arbitration with Qwest
Corporation, Pursuant to 47 USC. Section 252
oft re Federal Telecommunications Act ofl996,
Minnesota Public Utilities Commission Docket
No. P-5340, 421 IC-06-768, Hearing
Transcript, Vol. l at page 26, lines l4-l8."
(Hrg. Ex. E-4, Denney Reb., p. 51, FN 162.)

"And the  ra te s  Qwe s t ha s  a pplie d is  the
exact same  ra te  tha t Qwest use s  to
e xpe dite  its  own re ta il circuits , $200 pe r
da y." (Tr. Vol. I,  p . 177, Ins  22-25, Mr.
S te e se  ope ning)

See  a lso Hrg .  EX. Q -l (Albe rs he im
Dir.),  p .  12, line s  1-4: Cha rging the
sa me  price  for e xpe dite s  for whole sa le
a nd re ta il cus tome rs  is  the  "e sse nce  of
non-dis c rim ina tion ."

36 0R E LIE F  R E  UE S T E D:  R e q u e s t  t o In this case, until a different rate is set in
another proceeding, the Commission should
require Qwest to offer an Individual Case Basis
(ICE) rate for expedites under the existing ICA
for CLECs without an expedite amendment and
via amendment for CLECs with an expedite
amendment (i.e., with the $200 per day rate).67

Set Rate in this Case -  Fee-Added:
"And so we, in the end, will ask Your
Honor to , . allow Qwest to charge this
$200 per day rate to expedite. Thank
you." (Tr. Vol. I, p. 179, Ins 7-9, Mr.
Steese opening)

The FCC sa id: "We do not view the "meaningful opportunity to compete" s tandard to be a  weaker tes t
than the 'subs tantia lly the same time and manner' s tandard. Where the BOC provides  functions  to its
competitors  tha t it a lso provides  for itself in connection with its  reta il service, its  actua l perfonnance can be
measured to determine whether it is  providing access  to its  competitors  in 'subs tantia lly the same time and
manner' as  it does  to itself. Where the BOC, however, does  not provide a  reta il service tha t is  s imila r to its
wholesale service, its  actual performance with respect to competitors  cannot be measured against how it
performs  for itself because the BOC does  not perform analogous  activities  for itself. In those s itua tions , our
examination of whether the quality of access  provided to competitors  offers  competitors  'a  meaningful
opportunity to compete' is  intended to be a  proxy for whether access  is  being provided in subs tantia lly the same
time and manner and, thus , nondiscriminatory. See Bell Atlantic NY 271 Order a t 1145.
av See Decis ion No. 66242, Docket No. T-00000A-97-0238 (Qwes t's  271 applica tion) (Sept. 16, 2003)
(cited in Complaint, p. 6 a t FN 1), a t11123 ("... If there are no ra tes  agreed to in an interconnection agreement
for certa in services , then the SGAT, which conta ins  Commiss ion approved ra tes , should be utilized."), see also
id. 11105 ("In its  Report and Recommendation, Staff s ta ted that the ra tes  included in the SGAT should reflect the
Commiss ion-approved ra tes  resulting from the la tes t wholesa le pricing docket in Arizona . These ra tes  were
mos t recently set in Docket No. T-00000A-00-0194. If the CLEC interconnection agreement does  not include
rates  for the work or service requested, then Qwest can and should use SGAT rates , as  these are Commission-
approved ra tes . However, even for ra tes  included in an interconnection agreement, many agreements  provide
that they shall be superceded by any Commission approved ra tes  in a  generic costing docket. If Eschelon
disputes  whether Qwest is  applying any charge correctly, it has  the right to ra ise the issue with the
Commiss ion,"), Id. 11108 ("To the extent unapproved ra tes  are conta ined in Qwest's  SGAT, Staff believes  tha t
they should be cons idered interim and subject to true up once the Commiss ion approves  fina l ra tes . However,
Staff does  not believe that there should be any ra tes  in the SGAT that Qwest has  not separately filed with the
Commiss ion, a long with cos t support, for prior review and approva l. To a llow Qwes t to s imply put ra tes  into
effect, without the agreement of the CLEC in a  particular case through a  negotia ted interconnection agreement,
could be a  grea t impediment to competition."). The SGAT conta ins  a  Commiss ion-approved ra te for expedites .

66
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The rate would apply when the emergency
conditions are not met. (See Row 37.) The
Commission has approved an ICE rate for
expedites. (Hrg. Ex. E-4, Denney Rab., p. 40,
In 7 p. 42, In 6 & DD-4.68) The expedite rate
is still listed as ICE in the Qwest Arizona
SGAT,69 and Qwest was required to bang
changes to the SGAT to the Commission before
unilaterally implementing them.70 Regarding
charges, the ICA provides broadly that charges
must be in accordance with Commission rules
and regulations.7l A Commission approved rate
is in place and should apply.

The Commission should specify that, when
calculating the ICE expedite charge, Qwest

70

73

ra te element (which is  lis ted as  "ICE" with a  reference to footnote 5).
68 Phase  II UNE Cos t Docke t, Phase II Opinion and Order, Decis ion No. 64922, June 12, 2002, p. 75.
Expedite charges  are subject to this  order, because Qwest "offered in this  docket on an ICE price bas is" the
provis ion of expedites . See  id., In the  A/la tte r oflnves tiga tion into Qwes t Corpora tion 's  Compliance  with
Certa in Wholesa le  Pricing Requirements  for Unbundled Network Elements  and Resa le  Discounts , ACC Docket
No. T-00000A-00-0194 Phase II ("Phase 11 UNE Cos t Docket"), Direct Tes timony of Robert F. Kennedy
("Kennedy Direct"), Qwes t Corpora tion, March 15, 2001, p. 1. See a lso Exhibit DD-4 to Hrg. Ex. E-4 (Denney
Ra b.).
of
Expedite  ra te  e lement (which is  lis ted a s  "ICE" with a  reference to footnote  5). See a lso Decis ion No. 66242,
Docket No. T-00000A-97-0238 (Qwes t's  271 applica tion) (Sept. 16, 2003) a rm 105-106 & 108.

See 271 Opinion and Order, Arizona  Decis ion No. 66201 in ACC Docket No. T-00000A-97-0238, p.
28 ("It is  further ordered tha t Qwes t Corpora tion's  SGAT, as  modified from time to time a fter Commiss ion
approva l, s ha ll remain ava ilable , a s the s tandard interconnection agreement, until the Commiss ion a uthorize s
otherwise.") (emphas is  added). Despite this  order and without prior Commiss ion approva l, Qwes t unila tera lly
announced in a  Level 1 CMP notice (effective immedia tely) tha t the SGAT (which includes  the ICE expedite
ra te - see previous  footnote) is  no longer ava ilable for opt-in. See Hrg. Ex. E-7.
71 ICA, Art. 1, 10.1.
72 See Hrg. Ex. E-1, A-7 a t 000138.

"Q. Is  it your pos ition tha t the ICE ra te is  equa l to $200 per day?  A. It is  my unders tanding tha t tha t
is  how Qwes t applies  it." Tr. Vol. II., p. 27, Ins  13-16 (Albersheim).
74 See Qwest's  Tariff F.C.C. #1, Origina l Page 5-25 (quoted a t Hrg. Ex. E-4, Denney Reb., pp. 62-63).

Eschelon has  proposed an interim expedite charge, until a  different ra te is  set in the cost case, in its
ICA a rbitra tion. See Tr. Vol. I, p. 143, lines  1-3, Hrg. Ex. E-4 (Denney Reb.), p. 8, line 12 - p. 9, line 6.
76 See also MN Arbitra tors ' Report, MN OAH 3-2500-17369-2, MPUC No. P-5340,421/1C-06-768 (Jan.
16, 2007)11222 ("A TELRIC s tudy should be done."), MN Order Resolving Arbitra tion Is sues  (same MPUC
docket, Mar. 30, 2007), pp. 17-19 (affirming and concluding tha t, ins tead of opening a  new docket to es tablish
the appropria te ra te, the matter should be referred to the cos t docket a lready underway). Thus , Qwest has
developed a  cos t s tudy, which it filed in the UNE cos t case in Minnesota . See Tr. Vol. 1, p. 156, lines  17-22.
77 S ee  Hrg. Ex. E-3 (Webber/Denney) a t J W-C - AZ S GAT Exhibit A, p. 16 of 19, footnote  5 (s ta ting
ra tes  will be  propos ed in P ha s e  III). Se e  a ls o id.
element (which is  lis ted as  "ICE" with a  reference to footnote 5). See Hrg. Ex. E-4 (Denney Reb.), pp, 41-42.

75
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an order. For example, if a dispatch is needed
due to the need to expedite the service order,
Qwest should charge the Commission approved
rate for the dispatch. There is also an approved
half hour labor rate (which in Arizona is the
same rate whether billed as repair or additional
labor, other), if Qwest spends additional time
due to the expedite itself" An explicit ruling is
needed on this point, because without it Qwest
unilaterally interprets "Individual Case Basis"
to mean a non-individual, market-based rate of
$200 per day that will apply in every case,
regardless of what activities are perfonned in
each individual case (e.g., whether a dispatch
occurs or not). (Tr. Vol. II., p. 27, Ins 13-16,
Albersheim. 73)

Qwest may claim that it does not want to
calculate an ICE rate based on Commission
approved rates in each case (despite approval of
such a rate for expedites). In the alternative,
based on the evidence in this case, the
Commission could establish a maximum rate
applying the cost principle articulated in
Qwest's previous Arizona tariff retail rate: "in
no event shall the charge exeeedfifty percent
(50%) of the total nonrecurring charges
associated with the" order.74 With its former
tariff provision, Qwest implicitly recognized
that a reasonable charge to expedite an
installation would not exceed the charge for all
of the work performed in the entire installation,
in fact, it would be no more than half. (Hrg.
Ex. E-4, Denney Rab., p. 59, Ins 13-18 & p. 62,
In 4 - p. 64, In 2.) The non-recurring
installation charges for UNEs are Commission
approved rates. Therefore, adopting this
principle for expedite charges would also be
based upon Commission approved rates .-
unlike Qwest's "market" based proposal.

The ICE rate (calculated using Commission
approved rates or a maximum rate), or an

must use Commission-approved rates for any
additional work activities performed to expedite
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interim rate.75shou1d remain available to CLECs
until a rate is set in a cost docket.  T he
Commission should adopt the Staff
recommendation "that the rate(s) for expedites
be considered as part of the next cost docket."
(Staff Conclusion #7, Staff Executive
Summary.) Qwest should be required to
develop a cost-based rate for expedites in Phase
111. (Tr. Vol. 1, p. 155, lines 20-23476 Qwest
previously represented to this Commission and
CLECs that it would do just that,77 and it has
not sought prior Commission approval to
change that course.

3 7 oRELIEF RE UES TED: Re q u e s t  to "The changes made by Qwest resulted in a
limitation to the availability of an existing
product rather than an expansion to the
availability of an existing product." (Hrg. Ex.
S-1, Staff Testimony, p. 8, ins 15-17.) This
abridges CLECs' rights under their ICAs.78

In addition to cost-based expedites (see Row

Rule on Availabilitv Under Existing
ICA - Emergencv-Based: "And so we,
in the end, will ask Your Honor to reject
their breach of contract claim . " (Tr.
Vol. I, p. 179, Ins 7-8, Mr. Steese
opening)

See also "Qwest should be
allowed to keep its existing process in
place as the appropriate CMP
procedures were followed to implement
the changes and improvements to the
Expedites and Escalations Overview."
(Hrg. EX. Q-4, Martain Reb., p. 18, Ins
18-20)

36), expedites of UNE loop orders should be
Drovided at no additional charge when the
emergency conditions are met. (Staff
Conclusion #1, Staff Executive Summary, see
also Hrg. Ex. E-l, A-7, at 000138, third full
paragraph.79) Qwest has identified no term,
right, or condition of the ICA that requires
Qwest to charge for expedites when the
emergency conditions are met. In fact, Qwest
admits that the ICA provisions stating it "may"
charge also mean that it "may not" charge. (Tr.
Vol. II, p. 229, in 23 - p. 230, In 4.) In the case
of emergency-based expedites, Qwest's cost
basis is particularly unfounded, because Qwest

The CMP Document provides: "In addition, if changes implemented through this CMP do not
necessarily present a direct conflict with a CLEC interconnection agreement,but would abridge or expand the
rights of party to such agreement, the rates, terms and conditions of such interconnection agreement shall
prevail as between Qwest and the CLEC party to such agreement." (Qwest CMP Document, §l.0, Hrg. Ex. E-
1, BJ] A-9 at 000173.) See Hrg, Ex. S-l, Staff Testimony, p. 39, Ins 7-12. (See Row 23.)
79 See alsoComplaint, p. 14, Ins 1-3, requesting: "An order enforcing the Commission approved ICA to
require Qwest to provide such expedite capability at Commission approved ratesand, when applicableoutage
andEmergency conditions exist, at no additional charge.")

78
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See also "From a purely practical
perspective, it seems inconglnious for
Eschelon to claim that it does not need
to pay an expedite fee when a customer
is disconnected due to an Eschelon
error. . Eschelon should be thanking
Qwest for helping them get the service
restored." (Hrg. Ex. Q-5, Novak Dir., p.
14, Ins 6-12)

only provides these expedites when resources
are avai1ab1e.80 Qwest incurs no cost to add
resources for expediting an order when the
emergency conditions are met, because if
resources are not available, Qwest simply
denies the request. (Hrg. Ex. E-4, Denney Reb.,
p. 39.)

When another emergency-based condition (such
as medical condition or outage is met, the
expedite should not be denied on the grounds
that the CLEC caused the disconnect in elTor.
This is consistent with what was Qwest's
practice. (Tr. Vol. 1, p. 95, Ins 15-25,
Johnson.81) Regarding such disconnects in
error, the end user customer should come first.
Regardless of the cause of the error, the
customer needs its service restored. Note that
Eschelon did not request an emergency-based
expedite in the rehabilitation center example for
a disconnect in error that did not meet any other
condition. Eschelon cited the medical
emergency condition. (See Row 29.) Eschelon
is not asking for emergency-based expedites at
no additional charge when the CLEC
disconnects in error and no other condition is
met. Covad (largely a DSL provider), when
explaining its change request for an
enhancement to the expedite process to add fee-
added expedites, provided an example of a
"migration to a new ISP provider" that "isn't as
critical" as a medical emergency. (Hrg. Ex. Q-
4 at JM-Rl, p. 7 of 9, 2/27/04 Clarification Call
minutes.) When a critical condition is met and
resources are available, the expedite should be

so Qwest's testimony on this point is inaccurate. See Hrg. Ex. E-4 (Denney Reb.), p. 39, FN 125. Ms.
Albersheim testifies that Qwest provides expedites under its fee-added Pre-Approved Expedite process (at $200
per day) "so long as resources are available." Hrg. Ex. Q-1 (Albersheim Dir.), p. 64, lines 7-8. Qwest's own
PCAT shows that she has it backwards. Per Qwest's PCAT, the emergency-based Expedites Requiring
Approval (at no additional fee) are subject to resource availability, the fee-added Pre-Approved Expedites are
not. See Hrg. Ex. E-2, BJ]-N (Expedites PCAT). Qwest implemented the fee-added process for expedites not
subject to resource availability ("hence, preapproval"). Tr. Vol. I, p. 43, lines 5-12 (Johnson), see alsoHrg. Ex.
E-1, A-2 at 000062, #3 [Version ll Eschelon Comment ("ilnpact resources") and Qwest CMP Response], Hrg.
Ex. Q-4 at JM-Rl (June 29, 2004 CMP meeting minutes).
81 See Hrg. Ex. E-1, Att. D, at 000444-000445 (containing examples of CLEC disconnect in errors where
Qwest in fact granted the expedite requests for loop orders).
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See also "Q. What are the impacts to
Eschelon if Qwest were to revert to
supporting expedites for Eschelon under
the process that was in place with
Version 11 of the expedites and
escalation overview?
A. All requests for expedites would
have to fall under the scenarios that
were in place prior to the
implementation of Version 1 l. This
would exclude the three new scenarios
that were implemented with V22."
(Hrg. Ex. Q-4, Martain Reb., p. 17, Ins
14-20)

granted at no additional charge - regardless of
which cam'er caused the disconnect in error.

The emergency conditions available to CLECs
at no additional charge for emergency-based
expedites should include the Version 22
conditions. Version 22 simply documented
existing conditions, it did not change those
conditions. (Tr. Vol. I, p. 33, Ins 8-15,
Johnson.) Moreover, Qwest's characterization
of Eschelon's and Staff s request as seeking to
"revert to" Version 11 as implemented by
Qwest is incorrect. Staff recommends offering
a fee-added option "as originally requested by
Coved." (Hrg. Ex. S-l, Staff Testimony,
Executive Summary, Staff Conclusion No. 2.)
Covad's request for an enhancement to add fee-
added expedites, if granted as requested, would
not have altered the emergency-based
conditions or ongoing documentation of them.
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